
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re  
 Chapter 11 
KaloBios Pharmaceuticals, Inc.,  
 Case No. 15-12628 (LSS) 
   Reorganized Debtor.1  

 Hearing Date:  
August 10, 2018 at 10:00 a.m. (ET) 
Response Deadline 
August 3, 2018 at 4:00 p.m. (ET) 

 
REORGANIZED DEBTOR’S FIFTH OMNIBUS OBJECTION (SUBSTANTIVE) TO 

CLAIMS PURSUANT TO 11 U.S.C. § 502, FED. R. BANKR. P. 3007, AND DEL. BANKR. 
L.R. 3007-1 (STOCK OPTIONS, REDUCE AND ALLOW, FORMER OFFICER) 

 
TO THE CLAIMANTS LISTED IN EXHIBITS A–C ANNEXED TO THE ATTACHED 
PROPOSED ORDER: 

 
 THE REORGANIZED DEBTOR IS OBJECTING TO YOUR CLAIM(S) 

LISTED IN THE ATTACHED EXHIBITS A–C.  CLAIMANTS 
RECEIVING THIS OBJECTION SHOULD LOCATE THEIR NAMES 
AND CLAIMS IN EXHIBITS A–C. 
 

 YOUR RIGHTS MAY BE AFFECTED BY THIS OBJECTION AND BY 
ANY FURTHER OBJECTION(S) THAT MAY BE FILED BY THE 
REORGANIZED DEBTOR.  

 
 THE RELIEF SOUGHT HEREIN IS WITHOUT PREJUDICE TO THE 

REORGANIZED DEBTOR’S RIGHT TO PURSUE FURTHER 
SUBSTANTIVE OR NON-SUBSTANTIVE OBJECTIONS WITH 
RESPECT TO THE CLAIMS LISTED IN EXHIBITS A–C. 

 
  

                                                 
1 The last four digits of the Reorganized Debtor’s federal tax identification number are 7236.  On 

August 7, 2017, the Reorganized Debtor changed its name to Humanigen, Inc.  The Reorganized 
Debtor’s address is 533 Airport Blvd., Suite 400, Burlingame, CA 94010.  Humanigen, Inc. (f/k/a 
KaloBios Pharmaceuticals, Inc.) is referred to in this Objection as the “Debtor” for periods prior 
to the June 30, 2016 effective date of its chapter 11 plan and the “Reorganized Debtor” for 
periods thereafter.   
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 The Reorganized Debtor hereby objects (the “Objection”), pursuant to section 502 of title 

11 of the United States Code (the “Bankruptcy Code”), Rule 3007 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and Local Rule 3007-1 of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Rules”), to the claims listed in Exhibits A–C, which are annexed to the 

proposed form of order (the “Proposed Order”) attached as Exhibit 2, and incorporated by 

reference.  In support of this Objection, the Reorganized Debtor submits the Declaration of 

Gregory Jester in Support of the Reorganized Debtor’s Fifth Omnibus Objection to Claims (the 

“Jester Declaration”), attached as Exhibit 1 and incorporated by reference, and respectfully 

states as follows: 

JURISDICTION 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  Venue is 

proper pursuant to 28 U.S.C. §§ 1408 and 1409.  

2. The statutory basis for the relief requested herein is section 502 of the Bankruptcy 

Code, as supplemented by Bankruptcy Rule 3007 and Local Rule 3007-1. 

BACKGROUND 

3. On December 29, 2015 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code.  The Debtor operated its business as debtor 

in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code through the 

Effective Date of the Plan (each as defined below).  No trustee, examiner or committee was 

appointed in this chapter 11 case.  On June 16, 2016, the Court entered an order (D.I. 581) 

confirming the Debtor’s plan of reorganization (D.I. 434) (the “Plan”), and the Plan went 

effective on June 30, 2016 (D.I. 626) (the “Effective Date”). 
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4. On February 12, 2016, the Court entered an order (D.I. 170) appointing Prime 

Clerk LLC (the “Claims Agent”) as claims and noticing agent in this case. 

5. On February 16, 2016, the Court entered the Order Granting Debtor’s Motion for 

an Order (I) Establishing Bar Dates for Filing Proofs of Claim, (II) Approving the Form and 

Manner of Notice Thereof and (III) Granting Related Relief (D.I. 186) (the “Bar Date Order”), 

which, among other things, established April 1, 2016,2 as the general bar date (the “General Bar 

Date”) by which creditors were required to file proofs of claim for claims arising before the 

Petition Date. 

6. On May 9, 2016, the Court entered the Order (I) Approving the Adequacy of the 

Disclosure Statement; (II) Establishing Record Date in Connection with Proposed Plan of 

Reorganization; (III) Approving Solicitation Procedures; (IV) Approving Forms of Ballots; (V) 

Approving Vote Tabulation Procedures; (VI) Establishing an Administrative Claims Bar Date; 

(VII) Determining the Appropriateness of the Proposed Classification Set Forth in the Plan; 

(VIII) Scheduling Certain Dates with Respect Thereto; and (IX) Granting Related Relief (D.I. 

420) (the “Administrative Bar Date Order”), which, among other things, established May 31, 

2016, as the bar date for administrative claims (the “Administrative Bar Date”) accruing prior to 

April 30, 2016. 

7. The Debtor, through the Claims Agent, served notices (D.I. 219, 440) of the 

General Bar Date pursuant to the Bar Date Order and of the Administrative Bar Date pursuant to 

the Administrative Bar Date Order.  The Debtor also published notice of the General Bar Date in 

the San Francisco Chronicle and the National Edition of The Wall Street Journal (D.I. 254). 

                                                 
2 The Bar Date Order set the General Bar Date as thirty days after the Service Date (as defined in 

the Bar Date Order).  The Service Date occurred on March 1, 2016, and the General Bar Date 
therefore was April 1, 2016.  
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8. In the ordinary course of business, the Debtor maintains books and records that 

reflect, among other things, the Debtor’s liabilities to its creditors. 

9. The official claims register in this case (the “Claims Register”) prepared and 

maintained by the Claims Agent reflects that approximately 149 proofs of claim have been filed 

in this chapter 11 case asserting a claim against the Debtor.   

10. The Reorganized Debtor and its advisors have reviewed and reconciled the claims 

against its books and records.  This process included identifying particular categories of claims 

that the Reorganized Debtor believes should be disallowed, reduced and allowed, or reclassified.   

11. The Reorganized Debtor has filed four prior omnibus objections to claims that 

were identified as being subject to disallowance, reduction, or reclassification.  Specifically, by 

order entered June 21, 2016, the Court disallowed 25 claims, totaling $372,399.15.  By orders 

entered on February 6 and February 7, 2017, the Court disallowed 19 claims, totaling 

$194,169.96, and reduced two claims by $143,437.78 in total.  By orders entered on April 10, 

2017, and May 24, 2017, the Court reduced two claims by $88,874.14 in total, and disallowed 

one claim in the amount of $8,760.  And, by order entered on October 27, 2017, the Court 

disallowed 35 claims, totaling $186,625.49.  The Reorganized Debtor anticipates that this 

Objection is likely to be the final omnibus objection.3   

RELIEF REQUESTED 

12. The Reorganized Debtor requests entry of the Proposed Order attached hereto as 

Exhibit 2: (i) disallowing each of the claims identified in Exhibit A annexed to Exhibit 2; (ii) 

reducing and allowing the claim identified in Exhibit B annexed to Exhibit 2; (iii) disallowing 

                                                 
3 The Reorganized Debtor reserves the right to object to the Claims subject to this objection on any 

additional bases available, and reserves the right to object to any and all other Claims.  This 
Objection is made without prejudice to such rights.  
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the claim identified in Exhibit C annexed to Exhibit 2 (together with the claims in Exhibits A–

B, the “Disputed Claims”); (iv) authorizing the Claims Agent to record the corresponding 

expungement, reclassification, or reduction of the Disputed Claims in the Claims Register; and 

(v) granting related relief. 

BASIS FOR RELIEF 

13. Under section 101 of the Bankruptcy Code, a creditor holds a claim against a 

bankruptcy estate only to the extent that (a) it has a “right to payment” for the asserted liabilities, 

and (b) the claim is otherwise allowable.  11 U.S.C. §§ 101(5), 101(10), and 502. 

14. When asserting a claim against a bankrupt estate, a claimant must allege facts 

that, if true, would support a finding that the debtor is legally liable to the claimant.  See In re 

Allegheny Int’l, Inc., 954 F.2d 167, 173 (3d Cir. 1992).  Where the claimant carries this burden, 

the claim is afforded prima facie validity.  Id. at 173.  A party wishing to dispute such a claim 

must produce evidence sufficient to negate the claim’s prima facie validity.  Id.  In practice, the 

objecting party must produce evidence that would refute at least one allegation essential to the 

claim’s legal sufficiency.  Id. at 173–74.  Once the objecting party produces such evidence, the 

burden shifts back to the claimant to prove the validity of the claim by a preponderance of the 

evidence.  Id. at 174.  The burden of persuasion is always on the claimant.  Id.   

A. Stock Option Claims (Exhibit A) 

15. The Reorganized Debtor objects to the claims listed in Exhibit A annexed to 

Exhibit 2 (the “Stock Option Claims”) because there are no factual or legal bases on which the 

claimants can recover, and therefore no amount validly due and owing by the Debtor or 

Reorganized Debtor to the claimants.  The Stock Option Claims allege damages arising from the 

claimants’ inability to exercise stock options because the Debtor was not current with SEC 
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reporting.  However, under the plain terms governing the claimants’ stock options, the Debtor 

had no obligation to stay current with SEC reporting or to otherwise ensure that the options could 

be exercised.  Rather, the relevant agreements expressly state that the Debtor has no such 

obligation and that the Debtor is entitled to restrict exercise of options if it is not current or 

otherwise cannot permit exercise of options under applicable law.  Similarly, the Debtor did not 

owe any extra-contractual duties (such as fiduciary duties) to the claimants under applicable law.  

Furthermore, at least one of the claimants appears to have attempted to exercise options after 

such options expired by their terms.  Thus, the factual allegations in the Stock Option Claims fail 

to support a valid theory of legal liability, and the claims therefore should be disallowed in full.  

See In re F-Squared Inv. Mgmt., LLC, 546 B.R. 538, 544 n.31 (Bankr. D. Del. 2016) (claims are 

disallowed when they fail to “allege facts from which legal liability can be seen to exist”) (citing 

In re Int’l Match Corp., 69 F.2d 73, 76 (2d Cir. 1934)).   

16. Alternatively, the Stock Option Claims should be subordinated under section 

510(b) of the Bankruptcy Code because such claims assert damages arising from the purchase or 

sale of equity securities in the Debtor.  Section 510(b) of the Bankruptcy Code provides that:  

[A] claim . . .  for damages arising from the purchase or sale of [a 
security of the debtor], or for reimbursement or contribution 
allowed under section 502 on account of such a claim, shall be 
subordinated to all claims or interests that are senior to or equal the 
claim or interest represented by such security, except that if such 
security is common stock, such claim has the same priority as 
common stock. 

11 U.S.C. § 510(b).  Subordination of a claim for damages arising from the purchase or sale of 

securities is mandatory.  See In re Int’l Wireless Commc’ns Holdings, Inc., 279 B.R. 463, 470 

(D. Del. 2002), aff’d, 68 F. App’x 275 (3d Cir. 2003).  To determine whether a claim is subject 

to subordination under section 510(b), the inquiry is whether “the claim would not exist but for 

claimants’ purchase of the debtor’s stock.”  In re Telegroup, 281 F.3d 133, 143 (3d Cir. 2002).  
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Claims for damages related to the exercise of stock options arise from the purchase of equity 

securities and are subject to subordination.  See  Liquidating Trust of U.S. Wireless Corp., Inc. v. 

Wax, 384 B.R. 713, 727–28 (Bankr. D. Del. 2008); In re Enron Corp., 341 B.R. 141, 149–51 

(Bankr. S.D.N.Y. 2006) (holding that a stock option was a security and that options granted in 

exchange for an employee’s labor were “purchased”).  Therefore, subordination of the Stock 

Option Claims is mandatory.   

17. The particular bases for disallowing each of the Stock Option Claims are set forth 

in greater detail below.  

(a) Nester Molfino (Claim No. 79): 

18. The basis for Nestor Molfino’s (“Dr. Molfino”) claim is the alleged “inability to 

exercise options due to the Debtor being out of compliance and unable to [r]emit shares.”  Dr. 

Molfino attached a screenshot to his proof of claim that shows his E*TRADE4 account 

homepage on March 27, 2016.  The screenshot displays Dr. Molfino’s vested stock options and 

shows that online trading was “restricted.”  Dr. Molfino wrote on the screenshot, “E*TRADE 

informed me Kbios out of compliance.” (KBIO was the Debtor’s stock ticker symbol prior to 

bankruptcy.)  Dr. Molfino asserts a claim of $153,110.38; however, Dr. Molfino does not 

provide a calculation of his damages and none of the little information he supplies or that is 

otherwise available to the Debtor provides a basis for such a calculation. 

19. Dr. Molfino served as chief medical officer of the Debtor until February 2015.  As 

part of his compensation, Dr. Molfino received stock options pursuant to the KaloBios 

Pharmaceuticals, Inc. 2001 Stock Plan (the “2001 Stock Plan”) and Stock Option Agreement (the 

“2001 Stock Option Agreement”), as well as the KaloBios Pharmaceuticals, Inc. 2012 Equity 

                                                 
4 E*TRADE administered the Debtor’s employee stock option program. 
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Incentive Plan (the “2012 Equity Incentive Plan”), and Stock Option Agreement (the “2012 Plan 

Stock Option Agreement”) (collectively, the “Stock Option Documents”).  On February 3, 2015, 

the Debtor terminated Dr. Molfino’s employment.   

20. Under the terms of the Stock Option Documents and relevant board action, Dr. 

Molfino’s vested stock options expired on February 3, 2016, one year after the date of his 

termination (by their terms, the options expired much earlier, but the Debtor’s board voted to 

extend the exercise period for one year following termination as a gesture of good will to 

departing employees when it was conducting a reduction in force).  The evidence Dr. Molfino 

has provided in support of his claim indicates that he attempted to exercise his options on March 

27, 2016—i.e., well after they expired on February 3, 2016.  Thus, to the extent that Dr. Molfino 

asserts damages based on the inability to exercise options on March 27, 2016, the date reflected 

on the screenshot attached to his proof of claim, such claim must fail because Dr. Molfino’s 

stock options had expired before that date.    

21. Further, even assuming Dr. Molfino had timely attempted to exercise his options, 

Dr. Molfino still fails to state a factual basis supporting a legal theory of recovery.  Specifically, 

Dr. Molfino fails even to allege, let alone provide any factual basis supporting, any suggestion 

that the Debtor had an obligation to allow him to exercise his stock options at any time.  Nor 

could he ever support such an allegation, as the Stock Option Documents governing the exercise 

of Dr. Molfino’s stock options do not require the Debtor to ensure the options can be exercised at 

any particular time.  Rather, the Stock Option Documents state the opposite: the Debtor was not 

required to ensure options could be exercised, and, in fact, was prevented and excused from 

allowing the exercise of options unless all applicable requirements of the securities laws were 

satisfied.  The 2001 Stock Plan provides that:  
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Shares shall not be issued under the Plan unless the issuance and 
delivery of such Shares comply with (or are exempt from) all 
applicable requirements of law, including (without limitation) the 
Securities Act of 1933, as amended, the rules and regulations 
promulgated thereunder, state securities laws and regulations, and 
the regulations of any stock exchange or other securities market on 
which the Company’s securities may then be traded. 

2001 Stock Plan § 9(b).  Additionally, the 2001 Stock Option Agreement provides that “[t]he 

Company may, but shall not be obligated to, register or qualify the sale of Shares under the 

Securities Act or any other applicable law.  The Company shall not be obligated to take any 

affirmative action in order to cause the sale of Shares under this Agreement to comply with 

any law.”  2001 Stock Option Agreement § 10 (emphasis added).   

22. If that were not enough to make clear that the Debtor was under no legal 

obligation to take any action to comply with any law so as to ensure that the options could be 

exercised, section 11 of the same agreement allows the Debtor to restrict, at any time, exercise of 

the options if the Debtor is not in compliance with applicable securities laws.  Section 11 states 

that:  

Regardless of whether the offering and sale of Shares under the 
Plan have been registered under the Securities Act or have 
registered or qualified under the applicable securities laws of any 
state, the Company at its discretion may impose restrictions 
upon the sale, pledge or other transfer of such Shares (including 
the placement of appropriate legends on stock certificates or the 
imposition of stop-transfer instructions) if, in the judgment of the 
Company, such restrictions are necessary and desirable in order to 
achieve compliance with the Securities Act, the securities laws of 
any state or any other law.  

2001 Stock Option Agreement § 11 (emphasis added).  Furthermore, the 2012 Equity Incentive 

Plan expressly exempts the Debtor from any liability arising from the Debtor’s inability to obtain 

authority from any regulatory body necessary to the lawful issuance and sale of shares under the 

plan: 
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Any other provision of the Plan notwithstanding, the obligation of 
the Company to issue Common Shares under the Plan shall be 
subject to all applicable laws, rules and regulations and such 
approval by any regulatory body as may be required.  The 
inability of the Company to obtain authority from any 
regulatory body . . . necessary to the lawful issuance and sale of 
any Common Shares hereunder, will relieve the Company of 
any liability in respect of the failure to issue or sell such 
Common Shares as to which such requisite authority will not 
have been obtained.  

2012 Equity Incentive Plan § 11.3 (emphasis added). 

23. To summarize, the Debtor had no legal obligation to take any steps to ensure the 

options could be exercised at any given time.  Rather, the Debtor expressly disclaimed any such 

obligation and any liability related thereto.   

24. Accordingly, Dr. Molfino’s claim for damages related to the inability to exercise 

stock options must be disallowed because, pursuant to the 2001 Stock Option Agreement, the 

Debtor had no obligation to “qualify the sale of Shares under the Securities Act or any other 

applicable law,” and if the Debtor in its discretion did not so qualify the shares, it could not issue 

shares under the plan.  See 2001 Stock Plan § 9(b); 2001 Stock Option Agreement § 10.  Further, 

the 2001 Stock Option Agreement authorized the Debtor to impose restrictions on the sale of 

stock under the plan to achieve compliance with applicable SEC reporting requirements.  See 

2001 Stock Option Agreement § 11.  Any restriction on exercise of the options or sale of shares 

during a time when the Debtor was not in compliance with applicable securities laws is fully 

consistent with these express contractual terms.  Additionally, the 2012 Equity Incentive Plan 

relieves the Debtor of any liability related to its inability to obtain the authority necessary for the 

lawful issuance and sale of common shares under the plan from any regulatory body.   

25. In sum, the Stock Option Documents restrict issuance of shares in the event that 

the Debtor is not compliant with applicable SEC reporting requirements, and do not guarantee 
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that an option-holder may exercise their options at any given time.  In light of the plain terms of 

the documents, Dr. Molfino has not and cannot state facts that would support a finding of legal 

liability.  Therefore, Dr. Molfino’s claim must be disallowed.  

26. Furthermore, even assuming Dr. Molfino could establish facts supporting legal 

liability (which he has not done and cannot do), Dr. Molfino has not offered any allegations (let 

alone factual bases) to support his alleged damages.  In the Third Circuit, damages arising from 

the breach of a stock option contract are calculated by (1) ascertaining the date of the breach, and 

(2) as of the breach date, taking the difference between the market price for shares and the 

option’s exercise price, and multiplying that difference by the total number of shares.  See Scully 

v. US WATS, Inc., 238 F.3d 497, 512–13 (3d Cir. 2001).  Dr. Molfino does not identify the date 

when he attempted to exercise his stock options (assuming it was not the out-of-time date in the 

attachment to his proof of claim), the market price of the shares he allegedly sought to acquire by 

option and then sell, the option’s exercise price, or any other facts or bases for calculating his 

claim.  Therefore, Dr. Molfino has failed to sustain his burden to adequately allege the basis for 

his damages.      

27. Finally, to the extent any portion of Dr. Molfino’s claim could ultimately be 

allowed (and none of it should be allowed), the claim is subject to mandatory subordination 

under section 510(b) of the Bankruptcy Code because his claim asserts damages arising from the 

purchase or sale of equity securities in the Debtor.  See Wax, 384 B.R. 713 at 727–28. 

(b) Jeanne Jew (Claim No. 88) 

28. Jeanne Jew (“Dr. Jew”) alleges that her claim arises from a cancelled stock-sale 

transaction, which was part of a same-day cashless exercise of stock options.  In an attachment to 

Dr. Jew’s proof of claim, she explains that on November 19, 2015, she ordered E*TRADE to sell 
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21,272 shares of the Debtor’s common stock, and E*TRADE did so, selling the shares at $13.40 

per share, resulting in total proceeds of $287,172.00.  The attachment further states that on 

November 20, 2015, E*TRADE informed Dr. Jew that her order “expired or was canceled.”  Dr. 

Jew states that the stock sale transaction was cancelled because the Debtor was out of 

compliance with SEC reporting.   

29. Dr. Jew served as Senior Vice President, Business Development for the Debtor. 

Like Dr. Molfino, as part of her compensation, Dr. Jew received stock options pursuant to the 

Stock Option Documents.  On July 1, 2015, the Debtor terminated Dr. Jew’s employment.  

Despite the exercise of options and issuances of shares being restricted at the time for the reasons 

described above (including that all securities law requirements were not met), Dr. Jew was 

inadvertently able to exercise her stock options on November 19, 2015, and the trade was 

reversed the next day when it was determined the transaction was not authorized under 

applicable law (and therefore not permitted under the Stock Option Documents). 

30. Dr. Jew’s sale transaction was part of a “cashless” exercise of her stock options in 

which the option exercise price was paid out of sale proceeds of the stock she was acquiring by 

exercising the option.  Because Dr. Jew improperly and in violation of the terms of the applicable 

Stock Option Documents attempted to and succeeded in exercising her options and selling the 

applicable shares at a time when she was prohibited from doing so, the transaction was reversed 

as described above.  The shares issued to Dr. Jew were a nullity under the plain terms of the 

documents and could not be freely traded or sold.  When the transaction was reversed, 

E*TRADE had to cover the shares for the third-party buyer(s) who believed they had settled a 

transaction to acquire shares at $13.40.  Therefore, E*TRADE had to acquire unrestricted shares 

in the open market to make the third-party buyer(s) who purchased Dr. Jew’s shares whole.  
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Because such shares were then trading at higher prices, E*TRADE incurred a substantial loss—

more than $128,000—in covering the new shares at the higher price.  Under the terms of its 

agreement with the Debtor, E*TRADE then sought and obtained reimbursement of this amount 

from the Debtor.  Therefore, as a result of Dr. Jew’s breach of the Stock Option Documents by 

improperly attempting to exercise options and sell shares at a time when she was legally and 

contractually prohibited from doing so, the Debtor suffered a loss in excess of $128,000.  The 

Reorganized Debtor reserves and preserves all rights, claims and causes of action to recover such 

amounts from Dr. Jew. 

31. Dr. Jew alleges several theories of recovery against the Debtor arising out of the 

cancelled stock sale transaction, including: “breach of contract, breach of fiduciary duty, 

intentional and negligent misrepresentation, and fraud under section 10(b) of the Securities 

Exchange Act of 1934 and applicable state laws.”  As described below, none of these theories 

provides a legal basis for recovery under the facts. 

32. Breach of Contract.  Dr. Jew first asserts damages for “breach of contract” arising 

from the cancelled stock-sale transaction.  Although Dr. Jew’s claim does not specify which 

contract the Debtor allegedly breached, the only contracts or writings governing exercise of her 

stock options of which the Debtor is aware are the Stock Option Documents described herein 

above (and Dr. Jew does not allege any other contract).  As described above with respect to Dr. 

Molfino (and which description is incorporated herein by reference), Dr. Jew’s breach of 

contract claim fails because the Debtor did not breach the Stock Option Documents.  Rather, the 

Debtor was under no obligation to cause the issuance of shares under the agreement, and in fact, 

was not authorized to issue shares under the plan if the company was not SEC-compliant.  

Moreover, the Debtor was authorized to impose restrictions on the sale of stock under the 2001 
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Stock Plan to ensure compliance with SEC requirements.  Additionally, the 2012 Equity 

Incentive Plan relieves the Debtor of any liability related to the inability of the company to 

obtain authority from the SEC or any regulatory body necessary for the lawful issuance and sale 

of common stock under the 2012 Stock Incentive Plan.  Therefore, Dr. Jew cannot show that the 

Debtor breached the Stock Option Documents.    

33. Furthermore, as with Dr. Molfino, Dr. Jew has failed to adequately allege and 

support with facts the bases for her alleged damages.  Therefore, Dr. Jew has failed to allege the 

elements necessary to support her calculation of damages.   

34. Breach of Fiduciary Duty.  Dr. Jew’s claim based on a breach of fiduciary duty 

theory fails as a matter of law.  Dr. Jew has asserted her claim against the Debtor, not against 

fiduciaries of the Debtor.  Under Delaware law (applicable here because the Debtor is a 

Delaware corporation), it is black letter law that an entity itself does not owe fiduciary duties; 

rather, it is the fiduciaries of the entity who owe fiduciary duties.   A.W. Fin. Servs., S.A. v. 

Empire Res., Inc., 981 A.2d 1114, 1127 (Del. 2009) (“Clearly the issuing corporation, Empire, is 

not a fiduciary to the plaintiff, which is its stockholder.”); In re Orchard Enterprises, Inc. 

Stockholder Litig., 88 A.3d 1, 54 (Del. Ch. 2014) (“The fiduciaries who serve the entity owe 

fiduciary duties; the entity that is served does not.”); In re Wayport, Inc. Litig., 76 A.3d 296, 

322–23 (Del. Ch. 2013) (“Wayport is not liable for breach of fiduciary duty. As a corporate 

entity, Wayport did not owe fiduciary duties to its stockholders.”).  Accordingly, Dr. Jew’s 

claims for breach of fiduciary duty against the Debtor fail as a matter of law.   

35. Furthermore, to the extent that Dr. Jew’s claims could be construed as a derivative 

claim against the Debtor’s fiduciaries, it also fails as a matter of law.  Under Delaware law, stock 

option ownership does not create a fiduciary relationship between the option holder and the 
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issuer’s fiduciaries.  Instead, holders of unexercised stock options merely have a contractual right 

to purchase an equitable interest in a corporation at some later date.  See Starkman v. Warner 

Commc’ns, Inc., 671 F. Supp. 297, 304 (S.D.N.Y. 1987).  Stock options, therefore, “do not 

qualify for the protections that flow from a fiduciary duty.”  Glinert v. Wickes Co., 1990 WL 

34703, at *9 (Del. Ch. Mar. 27, 1990), aff’d, 586 A.2d 1201 (Del. 1990) (“[A]n option to buy 

stock in futur[e] does not make one an equitable stockholder.”).  Put simply, as an option-holder, 

Dr. Jew was not owed fiduciary duties by the Debtor’s fiduciaries, and any claim for breach of 

fiduciary duty and resultant damages necessarily fails.5   

36. Intentional and Negligent Misrepresentation.  Dr. Jew’s claim for damages arising 

from intentional and negligent misrepresentation fails because Dr. Jew does not allege facts from 

which legal liability can be found to exist.  The elements of intentional misrepresentation under 

Delaware law6 are:  

1) a false representation, usually one of fact, made by the 
defendant; 2) the defendant’s knowledge or belief that the 
representation was false, or was made with reckless indifference to 
the truth; 3) an intent to induce the plaintiff to act or to refrain from 
acting; 4) the plaintiff's action or inaction taken in justifiable 
reliance upon the representation; and 5) damage to the plaintiff as a 
result of such reliance.   

Gaffin v. Teledyne, Inc., 611 A.2d 467, 472 (Del. 1992).  The elements of negligent 

misrepresentation under Delaware law are similar and require: “(1) a pecuniary duty to provide 

accurate information; (2) the supplying of false information; (3) failure to exercise reasonable 

                                                 
5 Additionally, derivative claims against the Debtor’s fiduciaries are property of the Debtor’s estate 

that revested in the Reorganized Debtor upon the Effective Date of the Plan.  As such, any such 
claim, if it existed, belongs to the Reorganized Debtor to the extent not released by the Plan. 

6 Dr. Jew does not allege what law applies to her misrepresentation claims.  The Debtor believes 
that Delaware law would apply because the stock options were issued by the Debtor as a 
Delaware corporation, and the Stock Option Documents are governed by Delaware law.   
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care in obtaining or communicating the information; and (4) a pecuniary loss caused by 

justifiable reliance upon the false information.”  Grunstein v. Silva, 2009 WL 4698541, at *14 

(Del. Ch. Dec. 8, 2009).  Dr. Jew does not allege that the Debtor supplied false information in 

connection with any exercise of stock options or regarding the Debtor’s compliance with SEC 

reporting regulations, thus defeating any claim for intentional or negligent misrepresentation.  

Further, Dr. Jew does not include in her claim any factual allegations that support the other 

elements of intentional or negligent misrepresentation, including that the Debtor intended to 

induce Dr. Jew to act or refrain from action, that Dr. Jew in fact reasonably relied upon any 

representation, or adequate allegations of damages (or, with respect to negligent 

misrepresentation, that the Debtor had any pecuniary duty to supply accurate information and, if 

it did, how it failed in such duty).  Thus, Dr. Jew’s claim for damages arising from intentional 

and negligent misrepresentation also fails.   

37. Fraud under section 10(b) of the Securities Exchange Act of 1934 and applicable 

state laws.  Dr. Jew’s claim for damages arising from securities fraud fails because Dr. Jew does 

not allege facts from which legal liability can be found to exist.  To prevail on a Rule 10b-5 

claim, Dr. Jew must prove that the Debtor (1) made a false statement or omission of material 

fact, (2) with scienter, (3) in connection with the purchase or sale of a security, (4) upon which 

the plaintiff justifiably relied, (5) which proximately caused, (6) plaintiff’s economic loss.  See 

Dura Pharm. Inc. v. Broudo, 544 U.S. 336, 341 (2005).  As described above, Dr. Jew fails to 

allege that the Debtor made any false statement or omission of material fact with respect to the 

exercise of stock options or the company’s ability to remain SEC-compliant.  She also fails to 

allege scienter or the other elements of a cognizable claim. 
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38. Finally, to the extent any of Dr. Jew’s claim could be allowed (and it cannot for 

the reasons discussed above), Dr. Jew’s claim is subject to mandatory subordination under 

section 510(b) of the Bankruptcy Code because her claim asserts damages arising from the 

purchase or sale of equity securities of the Debtor.  See Wax, 384 B.R. at 727–28. 

B. Reduce and Allow Claim (Exhibit B) 

39. The Reorganized Debtor objects to the claim listed in Exhibit B annexed to 

Exhibit 2 (the “Reduce and Allow Claim”) and requests the claim be reduced and allowed in the 

amount identified under the column labeled “Modified Claim Amount” for the reasons set forth 

below, in Exhibit B and the Jester Declaration.  Based on careful review of the Debtor’s books 

and records and the Reduce and Allow Claim, including any supporting documentation provided 

by the claimant, the Reorganized Debtor has determined that a portion of the Reduce and Allow 

Claim is not due and owing.  Unless the Reduce and Allow Claim is reduced as requested herein, 

the claimant may receive more than it is entitled to receive.   

40. Specifically, Claim No. 4 filed by CIT Finance LLC (“CIT Finance”) should be 

reduced because the claim includes rental amounts for periods after the lease was terminated and 

the equipment was surrendered.  Claim No. 4 relates to a lease agreement with the Debtor for 

four copier and scanner units.  The total amount of Claim No. 4 of $48,214.22 represents the 

total amount of lease payments remaining under the full term of the lease.  The Debtor 

terminated the lease agreement on June 30, 2016, the effective date of the Plan (See D.I. 490-6 at 

2–3)7 and surrendered the units to CIT Finance’s agent in August 2016.  Therefore, CIT 

Finance’s claim should be limited to the unpaid amounts outstanding under the lease prior to the 

Petition Date.  The Debtor’s books and records reflect that prepetition invoices from CIT 

                                                 
7 KBA Docusys, Inc. assigned the lease to CIT Finance in 2013.  See CIT Finance Proof of Claim.  
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Finance total $3,458.20.  Accordingly, Claim No. 4 should be reduced and allowed in the amount 

of $3,458.20. 

C. Former Officer Claim (Exhibit C)  

41. The Reorganized Debtor objects to the claim listed in Exhibit C annexed to 

Exhibit 2 (such claim, the “Former Officer Claim”) because the claimant asserts a claim for 

which there is no amount due and owing by the Debtor or Reorganized Debtor.  The Former 

Officer Claim should be disallowed in full because his claim fails to assert that he acted in good 

faith as required by Delaware law.  In the alternative, the claim is subject to mandatory 

subordination under section 510(b) of the Bankruptcy Code.  

42. Specifically, Claim No. 92 filed by Christopher Thorn, the Debtor’s former 

interim CFO should be disallowed in full, or if not disallowed in full, subordinated under section 

510(b) of the Bankruptcy Code.  Mr. Thorn asserts a claim against the Debtor under the Debtor’s 

bylaws, which allow indemnification and advancement of current and former officers of the 

Debtor to the fullest extent permitted by the Delaware General Corporation Law.  Mr. Thorn 

seeks reimbursement for amounts incurred stemming from the lawsuit captioned Austin Isensee, 

individually and on behalf of all others similarly situated v. KaloBios Pharmaceuticals Inc., et 

al., No. 3:15-cv-06331 (N.D. Cal.) filed on December 31, 2015 (the “Isensee Securities 

Litigation”).  Mr. Thorn’s claim states that, as of March 30, 2016, he had incurred $58,000 in 

legal fees and expenses in connection with the Isensee Securities Litigation.  On April 18, 2016, 

plaintiff Isensee filed his first amended complaint, removing Mr. Thorn as a named defendant 

and thereby ending the litigation as to Mr. Thorn.  See Isensee Securities Litigation, D.I. 75 at 

35.   
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43. To the extent that Mr. Thorn’s claim is for indemnification by the Debtor, his 

claim fails to demonstrate that he is entitled to indemnification under Delaware law.  The 

Delaware General Corporation Law entitles a director or officer to indemnification upon a 

finding that: 

[T]he person acted in good faith and in a manner the person 
reasonably believed to be in or not opposed to the best interests of 
the corporation, and, with respect to any criminal action or 
proceeding, had no reasonable cause to believe the person's 
conduct was unlawful. The termination of any action, suit or 
proceeding by judgment, order, settlement, conviction, or upon a 
plea of nolo contendere or its equivalent, shall not, of itself, create 
a presumption that the person did not act in good faith and in a 
manner which the person reasonably believed to be in or not 
opposed to the best interests of the corporation, and, with respect 
to any criminal action or proceeding, had reasonable cause to 
believe that the person's conduct was unlawful.  

Del. Code Ann. tit. 8, § 145(a).  To be indemnified under Delaware law, and consequently the 

Debtor’s bylaws, Mr. Thorn must show that he acted “in in good faith and in a manner [he] 

reasonably believed to be in or not opposed to the best interests of the corporation.”  Mr. Thorn’s 

proof of claim fails to allege facts that would support such a finding, as is required under 

Debtor’s bylaws and Delaware law.8   

44. Furthermore, to extent allowed, Mr. Thorn’s claim is subject to mandatory 

subordination under section 510(b) of the Bankruptcy Code.  Mr. Thorn was named a defendant 

in the Isensee Securities Litigation because he was an officer of the Debtor during the time in 

which the Debtor and its CEO, Martin Shkreli, allegedly committed securities fraud in 

connection with the purchase or sale of the Debtor’s common stock.  See Isensee Securities 

Litigation, Compl., D.I. 1.  An officer or director’s claim for indemnification in connection with 

                                                 
8 Additionally, Mr. Thorn’s claim is subject to disallowance under section 502(e)(1)(B) of the 

Bankruptcy Code.  See, e.g., Touch Am., 381 B.R. at 109–110. 
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a securities fraud lawsuit is subject to mandatory subordination.  In re Touch America Holdings, 

Inc., 381 B.R. 95, 103 (Bankr. D. Del. 2008) (“The plain language of this section is broad 

enough to include indemnification claims for both liabilities and expenses incurred on account of 

a claim for “damages arising from the purchase or sale” of the debtor’s or its affiliate’s 

securities.”)  Therefore, Mr. Thorn’s claim is subject to mandatory subordination under section 

510(b) of the Bankruptcy Code to the extent allowed. 

45. For the foregoing reasons, Mr. Thorn’s claim must be disallowed in full or, in the 

alternative, it must be subordinated to the level of common stock under section 510 of the 

Bankruptcy Code. 

RESPONSES TO OMNIBUS OBJECTION 

46. To resolve an objection, claimants are encouraged to contact the Reorganized 

Debtor’s counsel to informally discuss this Objection. 

47. If the parties are unable to consensually resolve the objection, a claimant must file 

and serve a written response (a “Response”) to this Objection so that it is received no later than 

4:00 p.m. (prevailing Eastern Time) on August 3, 2018 (the “Response Deadline”).  Every 

Response must be filed with the Office of the Clerk of the United States Bankruptcy Court for 

the District of Delaware, 824 N. Market Street, Wilmington, Delaware 19801, and served upon 

the following counsel to the Reorganized Debtor so that the Response is actually received no 

later than the Response Deadline: 

Gregory W. Werkheiser, Esq. 
Matthew B. Harvey, Esq. 
MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
1201 N. Market St., 16th Floor 
P.O. Box 1347 
Wilmington, DE  19899-1347 
Telephone: (302) 658-9200 
Facsimile: (302) 658-3989 
gwerkheiser@mnat.com 
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mharvey@mnat.com 
 

48. Every Response to this Objection must contain, at a minimum, the following 

information: 

I. A caption setting forth the name of the Court, the case name, the case 
number, and the title of the Objection to which the Response is directed; 

II. The name of the claimant, the claim number, and a description of the basis 
for the amount of the claim; 

III. The specific factual basis and supporting legal argument upon which the 
party will rely in opposing this Objection; 

IV. Any supporting documentation, to the extent that it was not included in the 
proof of claim previously filed with the clerk or Claims Agent, upon 
which the claimant intends to rely to support the basis for and amounts 
asserted in the proof of claim; and 

V. The name, address, telephone number, fax number, and email address of 
the person(s) (which may be the claimant or the claimant’s legal 
representative) with whom counsel for the Reorganized Debtor should 
communicate with respect to the claim or the Objection and who possesses 
authority to reconcile, settle, or otherwise resolve the objection to the 
Disputed Claim on behalf of the claimant. 

49. If a claimant fails to file and serve a timely Response by the Response Deadline, 

the Reorganized Debtor may present to the Court an appropriate order disallowing, reclassifying, 

or reducing the claim, without further notice to the claimant or a hearing. 

SEPARATE CONTESTED MATTERS; ADJOURNMENT OF HEARING 

50. Each Disputed Claim, and the objection to such Disputed Claim asserted herein 

by the Reorganized Debtor, shall constitute a separate contested matter as contemplated by 

Bankruptcy Rules 3007 and 9014.  Any order entered by the Court regarding an objection 

asserted in this Objection shall be deemed a separate order with respect to each claim pursuant to 

Bankruptcy Rule 3007(f). 

Case 15-12628-LSS    Doc 908    Filed 07/11/18    Page 21 of 23



22 
 

51. The Reorganized Debtor reserves the right to seek an adjournment of the hearing 

on this Objection with respect to any Disputed Claim.  In the event that the Reorganized Debtor 

seeks such an adjournment, it will be noted on the notice of agenda for the hearing, and such 

agenda will be served on the affected claimant by serving the person designated in the Response 

filed by the holder of the Disputed Claim, or, if no Response has been filed, by serving notice at 

the address and/or other contact information (e.g., fax or email) provided in the applicable proof 

of claim.  

RESERVATION OF RIGHTS 

52. The Reorganized Debtor expressly reserves the right to amend, modify or 

supplement this Objection.  Should one or more of the grounds of objection stated in this 

Objection be dismissed or overruled, the Reorganized Debtor reserves the right to object to each 

of the Disputed Claims on any other grounds that the Reorganized Debtor discovers or elects to 

pursue.  This Objection sets out substantive objections to the claims identified in Exhibits A–C.  

The Reorganized Debtor reserves the right to assert additional substantive and/or one or more 

non-substantive objections to the claims identified in Exhibits A–C at a later time. 

53. Notwithstanding anything contained in this Objection or the exhibits attached 

hereto, nothing herein shall be construed as a waiver of any rights that the Reorganized Debtor 

may have to (a) commence actions for affirmative recovery against the claimants subject to this 

Objection, including, without limitation, avoidance actions under the applicable sections of the 

Bankruptcy Code, (b) enforce the Reorganized Debtor’s rights of setoff against the claimants 

relating to such avoidance actions, (c) seek disallowance pursuant to section 502(d) of the 

Bankruptcy Code of claims of the claimants that are subject to such avoidance actions, or (d) 

seek to subordinate or disallow the claims pursuant to section 510 of the Bankruptcy Code or 

otherwise. 
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COMPLIANCE WITH LOCAL RULE 3007-1 

54. The undersigned counsel certifies that this Objection complies with Local Rule 

3007-1. 

NOTICE 

55. Notice of this Objection will be given to the following: (a) the U.S. Trustee; (b) 

each of the parties listed in Exhibits A–C; and (c) all parties who have requested notice in this 

case.  The Reorganized Debtor submits that, under the circumstances, no other or further notice 

is required. 

 WHEREFORE, the Reorganized Debtor respectfully requests that the Court enter 

an order substantially in the form attached hereto as Exhibit 2 (i) disallowing or reducing and 

allowing each of the Disputed Claims identified in Exhibits A–C as requested herein; (ii) 

authorizing the Claims Agent to record the corresponding expungement, reclassification, or 

reduction of the Disputed Claims in the Claims Register; and (ii) granting such other and further 

relief as is just and proper. 

Dated: July 11, 2018    MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
 Wilmington, Delaware   
 /s/ Matthew B. Harvey                           
 Eric D. Schwartz (No. 3134) 
 Gregory W. Werkheiser (No. 3553) 
 Matthew B. Harvey (No. 5186) 
 1201 N. Market St., 16th Floor 
 PO Box 1347 
 Wilmington, DE  19899-1347 
 Telephone: (302) 658-9200 
 Facsimile: (302) 658-3989 
 eschwartz@mnat.com 
 gwerkheiser@mnat.com 

mharvey@mnat.com 
 
Counsel for the Reorganized Debtor 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re  
 Chapter 11 
KaloBios Pharmaceuticals, Inc.,  
 Case No. 15-12628 (LSS) 
   Reorganized Debtor.1  

 Hearing Date:  
August 10, 2018 at 10:00 a.m. (ET) 
Response Deadline 
August 3, 2018 at 4:00 p.m. (ET) 

 
NOTICE OF REORGANIZED DEBTOR’S FIFTH OMNIBUS 

OBJECTION (SUBSTANTIVE) TO CLAIMS PURSUANT TO 11 U.S.C. § 
502, FED. R. BANKR. P. 3007, AND DEL. BANKR. L.R. 3007-1 (STOCK 

OPTIONS, REDUCE AND ALLOW, FORMER OFFICER) 
 

TO THE CLAIMANTS LISTED IN EXHIBITS A–C ANNEXED TO THE ATTACHED 
PROPOSED ORDER: 

 
 THE REORGANIZED DEBTOR IS OBJECTING TO YOUR CLAIM(S) 

LISTED IN THE ATTACHED EXHIBITS A–C.  CLAIMANTS 
RECEIVING THIS OBJECTION SHOULD LOCATE THEIR NAMES 
AND CLAIMS IN EXHIBITS A–C. 
 

 YOUR RIGHTS MAY BE AFFECTED BY THIS OBJECTION AND BY 
ANY FURTHER OBJECTION(S) THAT MAY BE FILED BY THE 
REORGANIZED DEBTOR.  

 
 THE RELIEF SOUGHT HEREIN IS WITHOUT PREJUDICE TO THE 

REORGANIZED DEBTOR’S RIGHT TO PURSUE FURTHER 
SUBSTANTIVE OR NON-SUBSTANTIVE OBJECTIONS WITH 
RESPECT TO THE CLAIMS LISTED IN EXHIBITS A–C. 
 

PLEASE TAKE NOTICE that on July 11, 2018, the above-captioned reorganized debtor 
(the “Reorganized Debtor”) filed the Reorganized Debtor’s Fifth Omnibus Objection 
(Substantive) to Claims Pursuant to 11 U.S.C. § 502, Fed. R. Bankr. P. 3007, and Del. 
Bankr. L.R. 3007-1 (Stock Options, Reduce and Allow, Former Officer) (the “Objection”). 

                                                            
1 The last four digits of the Reorganized Debtor’s federal tax identification number are 7236.  On 

August 7, 2017, the Reorganized Debtor changed its name to Humanigen, Inc.  The Reorganized 
Debtor’s address is 533 Airport Blvd., Suite 400, Burlingame, CA 94010.  Humanigen, Inc. (f/k/a 
KaloBios Pharmaceuticals, Inc.) is referred to in the Objection as the “Debtor” for periods prior 
to the June 30, 2016 effective date of its chapter 11 plan and the “Reorganized Debtor” for 
periods thereafter.   
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PLEASE TAKE FURTHER NOTICE that any party wishing to oppose the entry of an 
order sustaining the Objection must file a response or objection (“Response”) if any, to the 
Objection with the Clerk of the United States Bankruptcy Court for the District of Delaware, 824 
N. Market Street, 3rd Floor, Wilmington, Delaware 19801 on or before the response deadline of 
August 3, 2018, at 4:00 p.m. (Eastern Time) (the “Response Deadline”). 

At the same time, you must serve such Response on the undersigned counsel to the 
Reorganized Debtor so as to be received by the Response Deadline. 

PLEASE TAKE FURTHER NOTICE THAT A HEARING ON THE OBJECTION 
WILL BE HELD ON August 10, 2018 at 10:00 a.m. (ET) BEFORE THE HONORABLE 
LAURIE SELBER SILVERSTEIN, AT THE UNITED STATES BANKRUPTCY COURT FOR 
THE DISTRICT OF DELAWARE, 824 N. MARKET STREET, 6TH FLOOR, COURTROOM 
#2, WILMINGTON, DELAWARE 19801.  ONLY PARTIES WHO HAVE FILED A TIMELY 
RESPONSE WILL BE HEARD AT THE HEARING. 

 
IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE 

COURT MAY GRANT THE RELIEF REQUESTED IN THE OBJECTION WITHOUT 
FURTHER NOTICE OR HEARING. 

 
Dated: July 11, 2018    MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
 Wilmington, Delaware   

 /s/ Matthew B. Harvey   
 Eric D. Schwartz (No. 3134) 
 Gregory W. Werkheiser (No. 3553) 
 Matthew B. Harvey (No. 5186) 
 1201 N. Market St., 16th Floor 
 PO Box 1347 
 Wilmington, DE  19899-1347 
 Telephone: (302) 658-9200 
 Facsimile: (302) 658-3989 
 eschwartz@mnat.com 
 gwerkheiser@mnat.com 

mharvey@mnat.com 
 
Counsel for the Reorganized Debtor 
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Jester Declaration

Case 15-12628-LSS    Doc 908-2    Filed 07/11/18    Page 1 of 66



IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re  
 Chapter 11 
KaloBios Pharmaceuticals, Inc.,  
 Case No. 15-12628 (LSS) 
   Reorganized Debtor.9  

  

DECLARATION OF GREGORY JESTER IN SUPPORT OF THE 
REORGANIZED DEBTOR’S FIFTH OMNIBUS OBJECTION TO CLAIMS 

 I, GREGORY JESTER, hereby declare as follows under penalty of perjury: 

1. I am the Chief Financial Officer of the Reorganized Debtor, a position I have held 

since September 5, 2017.  I am authorized to make this declaration on behalf of the Reorganized 

Debtor. 

2. I make this declaration (the “Declaration”) in support of the Reorganized 

Debtor’s Fifth Omnibus Objection (Substantive) to Claims Pursuant to 11 U.S.C. § 502, Fed. R. 

Bankr. P. 3007, and Del. Bankr. L.R. 3007-1 (Stock Options, Reduce and Allow, Former Officer) 

(the “Objection”).  Capitalized terms not defined in this Declaration are defined in the Objection. 

3. I am familiar with the Reorganized Debtor’s day-to-day operations, business 

affairs and books and records.  All facts set forth herein are based on my personal knowledge, 

my review, or my supervision of the review, of the relevant claims and other relevant documents 

or information provided to me by the Reorganized Debtor’s personnel, agents, and advisors.  If I 

were called upon to testify, I could and would testify to each of the facts set forth herein. 

                                                 
9 The last four digits of the Reorganized Debtor’s federal tax identification number are 7236.  On 

August 7, 2017, the Reorganized Debtor changed its name to Humanigen, Inc.  The Reorganized 
Debtor’s address is 533 Airport Blvd., Suite 400, Burlingame, CA 94010.  Humanigen, Inc. (f/k/a 
KaloBios Pharmaceuticals, Inc.) is referred to herein as the “Debtor” for periods prior to the June 
30, 2016 effective date of its chapter 11 plan and the “Reorganized Debtor” for periods thereafter. 
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4. I, or one or more of the Reorganized Debtor’s personnel, agents, or advisors 

operating under my supervision and/or at my direction, has reviewed each of the Disputed 

Claims identified on Exhibits A–C attached to the Proposed Order, the Claims Register, and the 

facts and circumstances set forth in the Objection regarding such Disputed Claims (the “Claims 

Reconciliation Process”).   

5. I confirm that the factual statements in the Objection with respect to the Claims 

Reconciliation Process and the Disputed Claims are true and correct to the best of my 

knowledge, information and belief. 

6. With respect to each of the Disputed Claims, I state the following to the best of 

my knowledge, information and belief: 

(a) Nester Molfino (Claim No. 79) 

7. Nestor Molfino served as the Debtor’s chief medical officer until he was 

terminated from that position on February 3, 2015.  In that capacity, Dr. Molfino received 

awards of certain stock options.  Based on action of the Debtor’s board of directors to extend the 

time for exercising options by former employees, Dr. Molfino had one year from the date of 

separation to exercise his options—that is, until February 6, 2016.  I have reviewed Dr. 

Molfino’s proof of claim and the attachment thereto.  Based on the information Dr. Molfino has 

provided it appears he attempted to exercise his options on March 27, 2016—that is, after they 

had expired.  For this reason, I do not believe Dr. Molfino can sustain a claim. 

8. Furthermore, even assuming Dr. Molfino had timely attempted to exercise his 

options, but was prevented from doing so due to restrictions on the trading or listing of the 

Debtor’s common stock, I still do not believe he can sustain a claim.  I have reviewed and am 

familiar with the 2001 Stock Plan, 2001 Stock Option Agreement, 2012 Equity Incentive Plan, 
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and 2012 Plan Stock Option Agreement (true and correct copies of which are attached as 

Annexes 1–4 of this Declaration).  Based on my review of those documents, I do not believe the 

Debtor had an obligation to ensure that the options could be exercised at any given time.  Rather, 

I understand the Stock Option Documents to provide that the Debtor disclaimed any such 

obligation and, in fact, has the right and the duty to restrict exercise of options if the Debtor was 

not in compliance with applicable securities laws.  Additionally, I understand the documents to 

disclaim any liability on the part of the Debtor for failure to take action to allow the options to be 

exercised.  Accordingly, I believe there is no basis on which Dr. Molfino can recover. 

9. Additionally, I have reviewed Dr. Molfino’s claim and cannot ascertain any basis 

for calculating his alleged damages from the limited information he has supplied. 

10. Finally, based on my review of Dr. Molfino’s claim, I understand it to relate 

solely to the purchase or sale of the Debtor’s common stock.  I understand from counsel that 

claims for damages arising from or relating to the purchase or sale of common stock are subject 

to mandatory subordination to the level of common stock.  Therefore, I believe that Dr. 

Molfino’s claim, to the extent allowed, must be subordinated to the level of the Debtor’s 

common stock. 

(b) Jeanne Jew (Claim No. 88) 

11. Dr. Jew served as Senior Vice President, Business Development for the Debtor. 

Like Dr. Molfino, as part of her compensation, Dr. Jew received stock options pursuant to the 

Stock Option Documents.  On July 1, 2015, the Debtor terminated Dr. Jew’s employment.  I 

have reviewed and am familiar with her proof of claim, the allegations therein, and the 

attachment thereto. 
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12. Dr. Jew alleges that on November 19, 2015, she attempted to exercise certain of 

her stock options.  At the time, Dr. Jew was prohibited from doing so under the plain terms of the 

Stock Option Documents because the Debtor was not in compliance with all applicable securities 

laws.  Notwithstanding that she should not have attempted to, or been permitted to, exercise her 

options, Dr. Jew inadvertently was able to exercise her stock options on November 19, 2015, for 

net sale proceeds of $287,172.00.   

13. Dr. Jew’s sale transaction was part of a “cashless” exercise of her stock options in 

which the option exercise price was paid out of sale proceeds of the stock she was acquiring by 

exercising the option.  Because Dr. Jew improperly and in violation of the terms of the applicable 

Stock Option Documents attempted to and succeeded in exercising her options and selling the 

applicable shares at a time when she was prohibited from doing so, E*TRADE10 was forced to 

reverse the transaction.  The shares issued to Dr. Jew were a nullity under the plain terms of the 

documents and could not be freely traded or sold.  Therefore, E*TRADE had to acquire 

unrestricted shares in the open market in order to make the third-party buyer(s) who believed 

they had purchased Dr. Jew’s shares whole.  Because such shares were then trading at higher 

prices, E*TRADE incurred a substantial loss—more than $128,000—in covering the new shares 

at the higher price.  Under the terms of its agreement with the Debtor, E*TRADE then sought 

and obtained reimbursement of this amount from the Debtor.  Therefore, as a result of Dr. Jew’s 

breach of the Stock Option Documents by improperly attempting to exercise options and sell 

shares at a time when she was legally and contractually prohibited from doing so, the Debtor 

suffered a loss in excess of $128,000.  The Reorganized Debtor reserves and preserves all rights, 

claims and causes of action to recover such amounts from Dr. Jew. 

                                                 
10 E*TRADE administered the Debtor’s employee stock option program. 
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14. Based on my review of her proof of claim, I understand that Dr. Jew alleges 

several theories of recovery against the Debtor arising out of the cancelled stock sale transaction, 

including: “breach of contract, breach of fiduciary duty, intentional and negligent 

misrepresentation, and fraud under section 10(b) of the Securities Exchange Act of 1934 and 

applicable state laws.”  Based on my review of the facts and circumstances, and my 

understanding from counsel of the law underlying these theories, I believe that none of these 

theories provides a basis for recovery. 

15. Breach of Contract.  Dr. Jew first asserts damages for “breach of contract” arising 

from the cancelled stock-sale transaction.  Although Dr. Jew’s claim does not specify which 

contract that the Debtor allegedly breached, the only contracts or writings governing exercise her 

stock options of which I am aware are the Stock Option Documents described herein above (and 

Dr. Jew does not allege any other contract).  As described above with respect to Dr. Molfino (and 

which description is incorporated herein by reference), Dr. Jew’s breach of contract claim fails 

because the Debtor did not breach the Stock Option Documents.  Rather, the Debtor was under 

no obligation to cause the issuance of shares under the agreement, and in fact, was not authorized 

to issue shares under the plan if the company was not SEC-compliant.  Moreover, the Debtor was 

authorized to impose restrictions on the sale of stock under the 2001 Stock Plan to ensure 

compliance with SEC requirements.  Additionally, the 2012 Equity Incentive Plan relieves the 

Debtor of any liability related to the inability of the company to obtain authority from the SEC or 

any regulatory body necessary for the lawful issuance and sale of common stock under the 2012 

Stock Incentive Plan.  Therefore, I believe that Dr. Jew cannot show that the Debtor breached the 

Stock Option Documents.    
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16. Furthermore, as with Dr. Molfino, Dr. Jew has failed to adequately allege and 

support with facts the bases for her alleged damages.  Therefore, I believe Dr. Jew has failed to 

allege the necessary elements to support her calculation of damages.   

17. Breach of Fiduciary Duty.  I am advised that, under Delaware law, Dr. Jew was 

not owed fiduciary duties by the Debtor, and, as such, Dr. Jew’s claim for breach of fiduciary 

duty against the Debtor fails.  Furthermore, I am advised, that to the extent her claim is asserted 

on a derivative basis against the Debtor’s fiduciaries, it also would fail because stock option 

ownership does not create a fiduciary relationship between the option holder and the issuer’s 

fiduciaries.   

18. Intentional and Negligent Misrepresentation.  Dr. Jew also alleges intentional or 

negligent misrepresentation.  I have been advised of the elements of each of these theories as 

stated in the Objection.  I then reviewed Dr. Jew’s proof of claim in search of any factual 

allegations that would support such a claim.  I found none.  Specifically, Dr. Jew does not allege 

that the Debtor supplied false information in connection with any exercise of stock options or 

regarding the Debtor’s compliance with SEC reporting regulations.  Furthermore, Dr. Jew does 

not include in her claim any factual allegations that support the other elements of intentional or 

negligent misrepresentation, including that the Debtor intended to induce Dr. Jew to act or 

refrain from action, that Dr. Jew in fact reasonably relied upon any representation, or adequate 

allegations of damages (or, with respect to negligent misrepresentation, that the Debtor had any 

pecuniary duty to supply accurate information and, if it did, how it failed in such duty).  Thus, I 

believe Dr. Jew’s claim for damages arising from intentional and negligent misrepresentation 

also fails.   
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19. Fraud under section 10(b) of the Securities Exchange Act of 1934 and applicable 

state laws.  Dr. Jew also asserts a securities fraud claim under section 10(b) of the Securities 

Exchange act and applicable state laws.  I have been advised of the elements of such a claim as 

set forth in the Objection.  I then reviewed Dr. Jew’s proof of claim in search of factual 

allegations that would support such a claim.  Again, I found none.  Dr. Jew does not allege any 

false statement or omission of material fact.  She does not allege scienter.  She does not allege 

justifiable reliance.  She does not allege causation.  And, as described above, she does not 

adequately allege damages.  For these reasons, I believe this theory of recovery fails. 

20. Finally, based on my review of Dr. Jew’s claim, I understand it to relate solely to 

the purchase or sale of the Debtor’s common stock.  I understand from counsel that claims for 

damages arising from or relating to the purchase or sale of common stock are subject to 

mandatory subordination to the level of common stock.  Therefore, I believe that Dr. Jew’s 

claim, to the extent allowed, must be subordinated to the level of the Debtor’s common stock. 

(c) CIT Finance LLC (Claim No. 4) 

21. CIT Finance’s claim relates to a lease agreement with the Debtor for four copier 

and scanner units.  The total amount of the claim of $48,214.22 represents the total amount of 

lease payments remaining under the full term of the lease.  The Debtor terminated the lease 

agreement on June 30, 2016, the effective date of the Plan (See D.I. 490-6 at 2–3)11 and 

surrendered the units to CIT Finance’s agent in August 2016.  Therefore, CIT Finance’s claim 

should be limited to the unpaid amounts outstanding under the lease prior to the Petition Date.  

The Debtor’s books and records reflect that prepetition invoices from CIT Finance total 

                                                 
11 KBA Docusys, Inc. assigned the lease to CIT Finance in 2013.  See CIT Finance Proof of Claim.  
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$3,458.20.  Accordingly, Claim No. 4 should be reduced and allowed in the amount of 

$3,458.20. 

(d) Christopher Thorn (Claim No. 92) 

22. Christopher Thorn was interim CFO of the Debtor during the period in which 

Martin Shkreli seized control of the company.  Mr. Thorn was “on loan” to the Debtor from 

another one of Mr. Shkreli’s enterprises, Turing Pharmaceuticals.  During his time at the Debtor, 

Mr. Thorn contributed and/or signed the various securities filings and public statements that 

formed the bases for securities litigation brought against the Debtor after Mr. Shkreli was 

indicted and arrested in December 2015.  Mr. Thorn was named as a defendant in securities fraud 

litigation against the Debtor related to these circumstances. 

23. Mr. Thorn asserts a claim against the Debtor on account of the Debtor’s bylaws, 

which I understand from counsel allow indemnification and advancement of current and former 

officers of the Debtor to the fullest extent permitted by the Delaware General Corporation Law.  

Mr. Thorn seeks reimbursement for amounts incurred stemming from the lawsuit captioned 

Austin Isensee, individually and on behalf of all others similarly situated v. KaloBios 

Pharmaceuticals Inc., et al., No. 3:15-cv-06331 (N.D. Cal.) filed on December 31, 2015 (the 

“Isensee Securities Litigation”).  Mr. Thorn’s claim states that, as of March 30, 2016, he had 

incurred $58,000 in legal fees and expenses in connection with the Isensee Securities Litigation.  

On April 18, 2016, plaintiff Isensee filed his first amended complaint, removing Mr. Thorn as a 

named defendant and thereby ending the litigation as to Mr. Thorn.  

24. I am advised and understand from counsel that, in order to seek indemnification 

or reimbursement from the Debtor, Mr. Thorn must allege and prove that his conduct related to 

the action for which he is seeking indemnification or reimbursement was in good faith.  Based on 
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my review of Mr. Thorn’s proof of claim, he does not allege that he acted in good faith, let alone 

state facts that would support such an allegation, and I believe he has not stated a valid claim for 

indemnification or reimbursement.   

25. Finally, based on my review of Mr. Thorn’s claim, I understand it to seek 

reimbursement or indemnification in relation to a securities fraud lawsuit brought with respect to 

the purchase or sale of the Debtor’s common stock.  I understand from counsel that such a claim 

for reimbursement or indemnification related to an action over the purchase or sale of the 

Debtor’s common stock is subject to mandatory subordination to the level of common stock.  

Therefore, I believe that Mr. Thorn’s claim, to the extent allowed, must be subordinated to the 

level of the Debtor’s common stock. 

26. I declare under penalty of perjury that the foregoing is true and correct to the best 

of my knowledge, information and belief. 

Dated: July 11, 2018 
Wilmington, Delaware 

/s/ Gregory Jester 
Gregory Jester
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KALOBIOS PHARMACEUTICALS, INC. 2001 STOCK PLAN 

SECTION 1. ESTABLISHMENT AND PURPOSE. 

The purpose of the Plan is to offer selected persons an opportunity to acquire a 
proprietary interest in the success of the Company, or to increase such interest, by purchasing 
Shares of the Company’s Stock.  The Plan provides both for the direct award or sale of Shares 
and for the grant of Options to purchase Shares.  Options granted under the Plan may include 
Nonstatutory Options as well as ISOs intended to qualify under Section 422 of the Code. 

Capitalized terms are defined in Section 12. 

SECTION 2. ADMINISTRATION. 

(a) Committees of the Board of Directors.  The Plan may be administered 
by one or more Committees.  Each Committee shall consist of two or more members of the 
Board of Directors who have been appointed by the Board of Directors.  Each Committee shall 
have such authority and be responsible for such functions as the Board of Directors has assigned 
to it.  If no Committee has been appointed, the entire Board of Directors shall administer the 
Plan.  Any reference to the Board of Directors in the Plan shall be construed as a reference to the 
Committee (if any) to whom the Board of Directors has assigned a particular function. 

(b) Authority of the Board of Directors.  Subject to the provisions of the 
Plan, the Board of Directors shall have full authority and discretion to take any actions it deems 
necessary or advisable for the administration of the Plan.  All decisions, interpretations and other 
actions of the Board of Directors shall be final and binding on all Purchasers, all Optionees and 
all persons deriving their rights from a Purchaser or Optionee. 

SECTION 3. ELIGIBILITY. 

(a) General Rule.  Only Employees, Outside Directors and Consultants shall 
be eligible for the grant of Nonstatutory Options or the direct award or sale of Shares.  Only 
Employees shall be eligible for the grant of ISOs. 

(b) Ten-Percent Stockholders.  A person who owns more than 10% of the 
total combined voting power of all classes of outstanding stock of the Company, its Parent or any 
of its Subsidiaries shall not be eligible for designation as an Optionee or Purchaser unless (i) the 
Exercise Price is at least 110% of the Fair Market Value of a Share on the date of grant, (ii) the 
Purchase Price (if any) is at least 100% of the Fair Market Value of a Share and (iii) in the case 
of an ISO, such ISO by its terms is not exercisable after the expiration of five years from the date 
of grant.  For purposes of this Subsection (b), in determining stock ownership, the attribution 
rules of Section 424(d) of the Code shall be applied. 
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SECTION 4. STOCK SUBJECT TO PLAN. 

(a) Basic Limitation.  The aggregate number of Shares that may be issued 
under the Plan (upon exercise of Options or other rights to acquire Shares) shall not exceed 
4,588,3711 Shares, subject to adjustment pursuant to Section 8.  The number of Shares that are 
subject to Options or other rights outstanding at any time under the Plan shall not exceed the 
number of Shares that then remain available for issuance under the Plan.  The Company, during 
the term of the Plan, shall at all times reserve and keep available sufficient Shares to satisfy the 
requirements of the Plan.  Shares offered under the Plan may be authorized but unissued Shares 
or treasury Shares. 

(b) Additional Shares.  In the event that any outstanding Option or other 
right for any reason expires or is canceled or otherwise terminated, the Shares allocable to the 
unexercised portion of such Option or other right shall again be available for the purposes of the 
Plan.  In the event that Shares issued under the Plan are reacquired by the Company pursuant to 
any forfeiture provision, right of repurchase or right of first refusal, such Shares shall again be 
available for the purposes of the Plan, except that the aggregate number of Shares which may be 
issued upon the exercise of ISOs shall in no event exceed 4,588,371 Shares (subject to 
adjustment pursuant to Section 8). 

SECTION 5. TERMS AND CONDITIONS OF AWARDS OR SALES. 

(a) Stock Purchase Agreement.  Each award or sale of Shares under the Plan 
(other than upon exercise of an Option) shall be evidenced by a Stock Purchase Agreement 
between the Purchaser and the Company.  Such award or sale shall be subject to all applicable 
terms and conditions of the Plan and may be subject to any other terms and conditions which are 
not inconsistent with the Plan and which the Board of Directors deems appropriate for inclusion 
in a Stock Purchase Agreement.  The provisions of the various Stock Purchase Agreements 
entered into under the Plan need not be identical. 

(b) Duration of Offers and Nontransferability of Rights.  Any right to 
acquire Shares under the Plan (other than an Option) shall automatically expire if not exercised 
by the Purchaser within 30 days after the grant of such right was communicated to the Purchaser 
by the Company.  Such right shall not be transferable and shall be exercisable only by the 
Purchaser to whom such right was granted. 

(c) Purchase Price.  The Purchase Price of Shares to be offered under the 
Plan shall not be less than 85% of the Fair Market Value of such Shares, and a higher percentage 
may be required by Section 3(b).  Subject to the preceding sentence, the Board of Directors shall 
determine the Purchase Price at its sole discretion.  The Purchase Price shall be payable in a form 
described in Section 7. 

                                                 
1 Reflects the 0.3333-for-1 reverse stock split on May 13, 2004, the 2,371,751 share increase 
approved by the Board of Directors on January 26, 2005 and the 1,750,000 share increase 
approved by the Board of Directors on January 9, 2007. 
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(d) Withholding Taxes.  As a condition to the purchase of Shares, the 
Purchaser shall make such arrangements as the Board of Directors may require for the 
satisfaction of any federal, state, local or foreign withholding tax obligations that may arise in 
connection with such purchase. 

(e) Restrictions on Transfer of Shares and Minimum Vesting.  Any Shares 
awarded or sold under the Plan shall be subject to such special forfeiture conditions, rights of 
repurchase, rights of first refusal and other transfer restrictions as the Board of Directors may 
determine.  Such restrictions shall be set forth in the applicable Stock Purchase Agreement and 
shall apply in addition to any restrictions that may apply to holders of Shares generally.  In the 
case of a Purchaser who is not an officer of the Company, an Outside Director or a Consultant: 

(i) Any right to repurchase the Purchaser’s Shares at the original 
Purchase Price (if any) upon termination of the Purchaser’s Service shall lapse at 
least as rapidly as 20% per year over the five-year period commencing on the date 
of the award or sale of the Shares; 

(ii) Any such right may be exercised only for cash or for cancellation 
of indebtedness incurred in purchasing the Shares; and 

(iii) Any such right may be exercised only within 90 days after the 
termination of the Purchaser’s Service. 

SECTION 6. TERMS AND CONDITIONS OF OPTIONS. 

(a) Stock Option Agreement.  Each grant of an Option under the Plan shall 
be evidenced by a Stock Option Agreement between the Optionee and the Company.  The 
Option shall be subject to all applicable terms and conditions of the Plan and may be subject to 
any other terms and conditions which are not inconsistent with the Plan and which the Board of 
Directors deems appropriate for inclusion in a Stock Option Agreement.  The provisions of the 
various Stock Option Agreements entered into under the Plan need not be identical. 

(b) Number of Shares.  Each Stock Option Agreement shall specify the 
number of Shares that are subject to the Option and shall provide for the adjustment of such 
number in accordance with Section 8.  The Stock Option Agreement shall also specify whether 
the Option is an ISO or a Nonstatutory Option. 

(c) Exercise Price.  Each Stock Option Agreement shall specify the Exercise 
Price.  The Exercise Price of an ISO shall not be less than 100% of the Fair Market Value of a 
Share on the date of grant, and a higher percentage may be required by Section 3(b).  The 
Exercise Price of a Nonstatutory Option shall not be less than 85% of the Fair Market Value of a 
Share on the date of grant, and a higher percentage may be required by Section 3(b).  Subject to 
the preceding two sentences, the Exercise Price under any Option shall be determined by the 
Board of Directors at its sole discretion.  The Exercise Price shall be payable in a form described 
in Section 7. 

Case 15-12628-LSS    Doc 908-2    Filed 07/11/18    Page 17 of 66



 

 4 
GDSVF&H\354544.7  

(d) Exercisability.  Each Stock Option Agreement shall specify the date when 
all or any installment of the Option is to become exercisable.  In the case of an Optionee who is 
not an officer of the Company, an Outside Director or a Consultant, an Option shall become 
exercisable at least as rapidly as 20% per year over the five-year period commencing on the date 
of grant.  Subject to the preceding sentence, the Board of Directors shall determine the 
exercisability provisions of any Stock Option Agreement at its sole discretion. 

(e) Accelerated Exercisability.  Unless the applicable Stock Option 
Agreement provides otherwise, all of an Optionee’s Options shall become exercisable in full if 
(i) the Company is subject to a Change in Control before the Optionee’s Service terminates, 
(ii) such Options do not remain outstanding, (iii) such Options are not assumed by the surviving 
corporation or its parent and (iv) the surviving corporation or its parent does not substitute 
options with substantially the same terms for such Options. 

(f) Basic Term.  The Stock Option Agreement shall specify the term of the 
Option.  The term shall not exceed 10 years from the date of grant, and a shorter term may be 
required by Section 3(b).  Subject to the preceding sentence, the Board of Directors at its sole 
discretion shall determine when an Option is to expire. 

(g) Termination of Service (Except by Death).  If an Optionee’s Service 
terminates for any reason other than the Optionee’s death, then the Optionee’s Options shall 
expire on the earliest of the following occasions: 

(i) The expiration date determined pursuant to Subsection (f) above; 

(ii) The date three months after the termination of the Optionee’s 
Service for any reason other than Disability, or such later date as the Board of 
Directors may determine; or 

(iii) The date six months after the termination of the Optionee’s Service 
by reason of Disability, or such later date as the Board of Directors may 
determine. 

The Optionee may exercise all or part of the Optionee’s Options at any time before the expiration 
of such Options under the preceding sentence, but only to the extent that such Options had 
become exercisable before the Optionee’s Service terminated (or became exercisable as a result 
of the termination) and the underlying Shares had vested before the Optionee’s Service 
terminated (or vested as a result of the termination).  The balance of such Options shall lapse 
when the Optionee’s Service terminates.  In the event that the Optionee dies after the termination 
of the Optionee’s Service but before the expiration of the Optionee’s Options, all or part of such 
Options may be exercised (prior to expiration) by the executors or administrators of the 
Optionee’s estate or by any person who has acquired such Options directly from the Optionee by 
beneficiary designation, bequest or inheritance, but only to the extent that such Options had 
become exercisable before the Optionee’s Service terminated (or became exercisable as a result 
of the termination) and the underlying Shares had vested before the Optionee’s Service 
terminated (or vested as a result of the termination). 
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(h) Leaves of Absence.  For purposes of Subsection (g) above, Service shall 
be deemed to continue while the Optionee is on a bona fide leave of absence, if such leave was 
approved by the Company in writing and if continued crediting of Service for this purpose is 
expressly required by the terms of such leave or by applicable law (as determined by the 
Company). 

(i) Death of Optionee.  If an Optionee dies while the Optionee is in Service, 
then the Optionee’s Options shall expire on the earlier of the following dates: 

(i) The expiration date determined pursuant to Subsection (f) above; 
or 

(ii) The date 12 months after the Optionee’s death, or such later date as 
the Board of Directors may determine. 

All or part of the Optionee’s Options may be exercised at any time before the expiration of such 
Options under the preceding sentence by the executors or administrators of the Optionee’s estate 
or by any person who has acquired such Options directly from the Optionee by beneficiary 
designation, bequest or inheritance, but only to the extent that such Options had become 
exercisable before the Optionee’s death (or became exercisable as a result of the death) and the 
underlying Shares had vested before the Optionee’s death (or vested as a result of the Optionee’s 
death).  The balance of such Options shall lapse when the Optionee dies. 

(j) Restrictions on Transfer of Shares and Minimum Vesting.  Any Shares 
issued upon exercise of an Option shall be subject to such special forfeiture conditions, rights of 
repurchase, rights of first refusal and other transfer restrictions as the Board of Directors may 
determine.  Such restrictions shall be set forth in the applicable Stock Option Agreement and 
shall apply in addition to any restrictions that may apply to holders of Shares generally.  In the 
case of an Optionee who is not an officer of the Company, an Outside Director or a Consultant: 

(i) Any right to repurchase the Optionee’s Shares at the original 
Exercise Price upon termination of the Optionee’s Service shall lapse at least as 
rapidly as 20% per year over the five-year period commencing on the date of the 
option grant; 

(ii) Any such right may be exercised only for cash or for cancellation 
of indebtedness incurred in purchasing the Shares; and 

(iii) Any such right may be exercised only within 90 days after the later 
of (A) the termination of the Optionee’s Service or (B) the date of the option 
exercise. 

(k) Transferability of Options.  An Option shall be transferable by the 
Optionee only by (i) a beneficiary designation, (ii) a will or (iii) the laws of descent and 
distribution, except as provided in the next sentence.  If the applicable Stock Option Agreement 
so provides, an NSO shall also be transferable by the Optionee by (i) a gift to a member of the 
Optionee’s Immediate Family or (ii) a gift to an inter vivos or testamentary trust in which 
members of the Optionee’s Immediate Family have a beneficial interest of more than 50% and 
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which provides that such NSO is to be transferred to the beneficiaries upon the Optionee’s death.  
An ISO may be exercised during the lifetime of the Optionee only by the Optionee or by the 
Optionee’s guardian or legal representative. 

(l) Withholding Taxes.  As a condition to the exercise of an Option, the 
Optionee shall make such arrangements as the Board of Directors may require for the satisfaction 
of any federal, state, local or foreign withholding tax obligations that may arise in connection 
with such exercise.  The Optionee shall also make such arrangements as the Board of Directors 
may require for the satisfaction of any federal, state, local or foreign withholding tax obligations 
that may arise in connection with the disposition of Shares acquired by exercising an Option. 

(m) No Rights as a Stockholder.  An Optionee, or a transferee of an 
Optionee, shall have no rights as a stockholder with respect to any Shares covered by the 
Optionee’s Option until such person becomes entitled to receive such Shares by filing a notice of 
exercise and paying the Exercise Price pursuant to the terms of such Option. 

(n) Modification, Extension and Assumption of Options.  Within the 
limitations of the Plan, the Board of Directors may modify, extend or assume outstanding 
Options or may accept the cancellation of outstanding Options (whether granted by the Company 
or another issuer) in return for the grant of new Options for the same or a different number of 
Shares and at the same or a different Exercise Price.  The foregoing notwithstanding, no 
modification of an Option shall, without the consent of the Optionee, impair the Optionee’s 
rights or increase the Optionee’s obligations under such Option. 

SECTION 7. PAYMENT FOR SHARES. 

(a) General Rule.  The entire Purchase Price or Exercise Price of Shares 
issued under the Plan shall be payable in cash or cash equivalents at the time when such Shares 
are purchased, except as otherwise provided in this Section 7. 

(b) Surrender of Stock.  To the extent that a Stock Option Agreement so 
provides, all or any part of the Exercise Price may be paid by surrendering, or attesting to the 
ownership of, Shares that are already owned by the Optionee.  Such Shares shall be surrendered 
to the Company in good form for transfer and shall be valued at their Fair Market Value on the 
date when the Option is exercised.  The Optionee shall not surrender, or attest to the ownership 
of, Shares in payment of the Exercise Price if such action would cause the Company to recognize 
compensation expense (or additional compensation expense) with respect to the Option for 
financial reporting purposes. 

(c) Services Rendered.  At the discretion of the Board of Directors, Shares 
may be awarded under the Plan in consideration of services rendered to the Company, a Parent 
or a Subsidiary prior to the award. 

(d) Promissory Note.  To the extent that a Stock Option Agreement or Stock 
Purchase Agreement so provides, all or a portion of the Exercise Price or Purchase Price (as the 
case may be) of Shares issued under the Plan may be paid with a full-recourse promissory note.  
However, the par value of the Shares, if newly issued, shall be paid in cash or cash equivalents.  
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The Shares shall be pledged as security for payment of the principal amount of the promissory 
note and interest thereon.  The interest rate payable under the terms of the promissory note shall 
not be less than the minimum rate (if any) required to avoid the imputation of additional interest 
under the Code.  Subject to the foregoing, the Board of Directors (at its sole discretion) shall 
specify the term, interest rate, amortization requirements (if any) and other provisions of such 
note. 

(e) Exercise/Sale.  To the extent that a Stock Option Agreement so provides, 
and if Stock is publicly traded, payment may be made all or in part by the delivery (on a form 
prescribed by the Company) of an irrevocable direction to a securities broker approved by the 
Company to sell Shares and to deliver all or part of the sales proceeds to the Company in 
payment of all or part of the Exercise Price and any withholding taxes. 

(f) Exercise/Pledge.  To the extent that a Stock Option Agreement so 
provides, and if Stock is publicly traded, payment may be made all or in part by the delivery (on 
a form prescribed by the Company) of an irrevocable direction to pledge Shares to a securities 
broker or lender approved by the Company, as security for a loan, and to deliver all or part of the 
loan proceeds to the Company in payment of all or part of the Exercise Price and any 
withholding taxes. 

SECTION 8. ADJUSTMENT OF SHARES. 

(a) General.  In the event of a subdivision of the outstanding Stock, a 
declaration of a dividend payable in Shares, a declaration of an extraordinary dividend payable in 
a form other than Shares in an amount that has a material effect on the Fair Market Value of the 
Stock, a combination or consolidation of the outstanding Stock into a lesser number of Shares, a 
recapitalization, a spin-off, a reclassification or a similar occurrence, the Board of Directors shall 
make appropriate adjustments in one or more of (i) the number of Shares available for future 
grants under Section 4, (ii) the number of Shares covered by each outstanding Option or (iii) the 
Exercise Price under each outstanding Option. 

(b) Mergers and Consolidations.  In the event that the Company is a party to 
a merger or consolidation, outstanding Options shall be subject to the agreement of merger or 
consolidation.  Such agreement shall provide for: 

(i) The continuation of such outstanding Options by the Company (if 
the Company is the surviving corporation); 

(ii) The assumption of the Plan and such outstanding Options by the 
surviving corporation or its parent; 

(iii) The substitution by the surviving corporation or its parent of 
options with substantially the same terms for such outstanding Options; 

(iv) The full exercisability of such outstanding Options and full vesting 
of the Shares subject to such Options, followed by the cancellation of such 
Options; or 
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(v) The settlement of the full value of such outstanding Options 
(whether or not then exercisable) in cash or cash equivalents, followed by the 
cancellation of such Options. 

(c) Reservation of Rights.  Except as provided in this Section 8, an Optionee 
or Purchaser shall have no rights by reason of (i) any subdivision or consolidation of shares of 
stock of any class, (ii) the payment of any dividend or (iii) any other increase or decrease in the 
number of shares of stock of any class.  Any issuance by the Company of shares of stock of any 
class, or securities convertible into shares of stock of any class, shall not affect, and no 
adjustment by reason thereof shall be made with respect to, the number or Exercise Price of 
Shares subject to an Option.  The grant of an Option pursuant to the Plan shall not affect in any 
way the right or power of the Company to make adjustments, reclassifications, reorganizations or 
changes of its capital or business structure, to merge or consolidate or to dissolve, liquidate, sell 
or transfer all or any part of its business or assets. 

SECTION 9. SECURITIES LAW REQUIREMENTS. 

(a) General.  Shares shall not be issued under the Plan unless the issuance 
and delivery of such Shares comply with (or are exempt from) all applicable requirements of 
law, including (without limitation) the Securities Act of 1933, as amended, the rules and 
regulations promulgated thereunder, state securities laws and regulations, and the regulations of 
any stock exchange or other securities market on which the Company’s securities may then be 
traded. 

(b) Financial Reports.  The Company each year shall furnish to Optionees, 
Purchasers and stockholders who have received Stock under the Plan its balance sheet and 
income statement, unless such Optionees, Purchasers or stockholders are key Employees whose 
duties with the Company assure them access to equivalent information.  Such balance sheet and 
income statement need not be audited.   

SECTION 10.  NO RETENTION RIGHTS. 

Nothing in the Plan or in any right or Option granted under the Plan shall confer 
upon the Purchaser or Optionee any right to continue in Service for any period of specific 
duration or interfere with or otherwise restrict in any way the rights of the Company (or any 
Parent or Subsidiary employing or retaining the Purchaser or Optionee) or of the Purchaser or 
Optionee, which rights are hereby expressly reserved by each, to terminate his or her Service at 
any time and for any reason, with or without cause. 

SECTION 11.  DURATION AND AMENDMENTS. 

(a) Term of the Plan.  The Plan, as set forth herein, shall become effective on 
the date of its adoption by the Board of Directors, subject to the approval of the Company’s 
stockholders.  If the stockholders fail to approve the Plan (or the most recent increase in the 
number of Shares reserved under Section 4) within 12 months after its adoption by the Board of 
Directors, then any grants of Options or sales or awards of Shares that have already occurred 
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under the Plan (or in reliance on such increase) shall be rescinded, and no additional grants, sales 
or awards shall be made thereafter under the Plan.  The Plan shall terminate automatically 10 
years after the later of (i) its adoption by the Board of Directors or (ii) the most recent increase in 
the number of Shares reserved under Section 4 that was approved by the Company’s 
stockholders.  The Plan may be terminated on any earlier date pursuant to Subsection (b) below. 

(b) Right to Amend or Terminate the Plan.  The Board of Directors may 
amend, suspend or terminate the Plan at any time and for any reason; provided, however, that 
any amendment of the Plan which increases the number of Shares available for issuance under 
the Plan (except as provided in Section 8), or which materially changes the class of persons who 
are eligible for the grant of ISOs, shall be subject to the approval of the Company’s stockholders.  
stockholder approval shall not be required for any other amendment of the Plan. 

(c) Effect of Amendment or Termination.  No Shares shall be issued or sold 
under the Plan after the termination thereof, except upon exercise of an Option granted prior to 
such termination.  The termination of the Plan, or any amendment thereof, shall not affect any 
Share previously issued or any Option previously granted under the Plan. 

SECTION 12.  DEFINITIONS. 

(a) “Board of Directors” shall mean the Board of Directors of the Company, 
as constituted from time to time. 

(b) “Change in Control” shall mean: 

(i) The consummation of a merger or consolidation of the Company 
with or into another entity or any other corporate reorganization, if persons who 
were not stockholders of the Company immediately prior to such merger, 
consolidation or other reorganization own immediately after such merger, 
consolidation or other reorganization 50% or more of the voting power of the 
outstanding securities of each of (A) the continuing or surviving entity and 
(B) any direct or indirect parent corporation of such continuing or surviving 
entity; or 

(ii) The sale, transfer or other disposition of all or substantially all of 
the Company’s assets. 

A transaction shall not constitute a Change in Control if its sole purpose is to change the state of 
the Company’s incorporation or to create a holding company that will be owned in substantially 
the same proportions by the persons who held the Company’s securities immediately before such 
transaction. 

(c) “Code” shall mean the Internal Revenue Code of 1986, as amended. 

(d) “Committee” shall mean a committee of the Board of Directors, as 
described in Section 2(a). 
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(e) “Company” shall mean KaloBios Pharmaceuticals, Inc., a Delaware 
corporation. 

(f) “Consultant” shall mean a person who performs bona fide services for the 
Company, a Parent or a Subsidiary as a consultant or advisor, excluding Employees and Outside 
Directors. 

(g) “Disability” shall mean that the Optionee is unable to engage in any 
substantial gainful activity by reason of any medically determinable physical or mental 
impairment. 

(h) “Employee” shall mean any individual who is a common-law employee of 
the Company, a Parent or a Subsidiary. 

(i) “Exercise Price” shall mean the amount for which one Share may be 
purchased upon exercise of an Option, as specified by the Board of Directors in the applicable 
Stock Option Agreement. 

(j) “Fair Market Value” shall mean the fair market value of a Share, as 
determined by the Board of Directors in good faith.  Such determination shall be conclusive and 
binding on all persons. 

(k) “Immediate Family” shall mean any child, stepchild, grandchild, parent, 
stepparent, grandparent, spouse, sibling, mother-in-law, father-in-law, son-in-law, daughter-in-
law, brother-in-law or sister-in-law and shall include adoptive relationships. 

(l) “ISO” shall mean an employee incentive stock option described in 
Section 422(b) of the Code. 

(m) “Nonstatutory Option” shall mean a stock option not described in 
Sections 422(b) or 423(b) of the Code. 

(n) “Option” shall mean an ISO or Nonstatutory Option granted under the 
Plan and entitling the holder to purchase Shares. 

(o) “Optionee” shall mean a person who holds an Option. 

(p) “Outside Director” shall mean a member of the Board of Directors who 
is not an Employee. 

(q) “Parent” shall mean any corporation (other than the Company) in an 
unbroken chain of corporations ending with the Company, if each of the corporations other than 
the Company owns stock possessing 50% or more of the total combined voting power of all 
classes of stock in one of the other corporations in such chain.  A corporation that attains the 
status of a Parent on a date after the adoption of the Plan shall be considered a Parent 
commencing as of such date. 

(r) “Plan” shall mean this KaloBios Pharmaceuticals, Inc. 2001 Stock Plan.  

Case 15-12628-LSS    Doc 908-2    Filed 07/11/18    Page 24 of 66



 

 11 
GDSVF&H\354544.7  

(s) “Purchase Price” shall mean the consideration for which one Share may 
be acquired under the Plan (other than upon exercise of an Option), as specified by the Board of 
Directors. 

(t) “Purchaser” shall mean a person to whom the Board of Directors has 
offered the right to acquire Shares under the Plan (other than upon exercise of an Option). 

(u) “Service” shall mean service as an Employee, Outside Director or 
Consultant. 

(v) “Share” shall mean one share of Stock, as adjusted in accordance with 
Section 8 (if applicable). 

(w) “Stock” shall mean the Common Stock of the Company, with a par value 
of $0.001 per Share. 

(x) “Stock Option Agreement” shall mean the agreement between the 
Company and an Optionee that contains the terms, conditions and restrictions pertaining to the 
Optionee’s Option. 

(y) “Stock Purchase Agreement” shall mean the agreement between the 
Company and a Purchaser who acquires Shares under the Plan that contains the terms, conditions 
and restrictions pertaining to the acquisition of such Shares. 

(z) “Subsidiary” shall mean any corporation (other than the Company) in an 
unbroken chain of corporations beginning with the Company, if each of the corporations other 
than the last corporation in the unbroken chain owns stock possessing 50% or more of the total 
combined voting power of all classes of stock in one of the other corporations in such chain.  A 
corporation that attains the status of a Subsidiary on a date after the adoption of the Plan shall be 
considered a Subsidiary commencing as of such date. 
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KaloBios Pharmaceuticals, Inc. 
 

2012 Equity Incentive Plan  

(As Amended and Restated July 14, 2015)  
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KaloBios Pharmaceuticals, Inc. 
2012 Equity Incentive Plan  

ARTICLE 1.   INTRODUCTION.  

The Board adopted the Plan to become effective immediately, although no Awards were 
eligible to be granted prior to the Registration Date.  The Plan was amended and restated by the 
Board on May 8, 2015, subject to approval by the Company’s stockholders at the 2015 Annual 
Meeting. All share numbers herein have been adjusted to reflect the 1-for-8 reverse split of the 
Common Shares effected on July 14, 2015.  

The purpose of the Plan is to promote the long-term success of the Company and the creation 
of stockholder value by (a) encouraging Service Providers to focus on critical long-range corporate 
objectives, (b) encouraging the attraction and retention of Service Providers with exceptional 
qualifications and (c) linking Service Providers directly to stockholder interests through increased 
stock ownership.  The Plan seeks to achieve this purpose by providing for Awards in the form of 
Options (which may constitute ISOs or NSOs), SARs, Restricted Shares, Stock Units and 
Performance Cash Awards.  

ARTICLE 2.   ADMINISTRATION.  

2.1 General.  The Plan may be administered by the Board or one or more 
Committees.  Each Committee shall have the authority and be responsible for such functions as have 
been assigned to it.  

2.2 Section 162(m).  To the extent an Award is intended to qualify as “performance-
based compensation” within the meaning of Code Section 162(m), the Plan will be administered by a 
Committee of two or more “outside directors” within the meaning of Code Section 162(m).      

2.3 Section 16.  To the extent desirable to qualify transactions hereunder as exempt 
under Exchange Act Rule 16b-3, the transactions contemplated hereunder will be approved by the 
entire Board or a Committee of two or more “non-employee directors” within the meaning of 
Exchange Act Rule 16b-3.  

2.4 Powers of Administrator.  Subject to the terms of the Plan, and in the case of a 
Committee, subject to the specific duties delegated to the Committee, the Administrator shall have the 
authority to (a) select the Service Providers who are to receive Awards under the Plan, (b) determine 
the type, number, vesting requirements and other features and conditions of such Awards, 
(c) determine whether and to what extent any Performance Goals have been attained, (d) interpret the 
Plan and Awards granted under the Plan, (e) make, amend and rescind rules relating to the Plan and 
Awards granted under the Plan, including rules relating to sub-plans established for the purposes of 
satisfying applicable foreign laws or for qualifying for favorable tax treatment under applicable foreign 
laws, (f) impose such restrictions, conditions or limitations as it determines appropriate as to the timing 
and manner of any resales by a Participant of any Common Shares issued pursuant to an Award, 
including restrictions under an  
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insider trading policy and restrictions as to the use of a specified brokerage firm for such resales, and 
(g) make all other decisions relating to the operation of the Plan and Awards granted under the Plan.   

2.5 Effect  of  Administrator’s  Decisions.  The  Administrator’s  decisions, 
determinations and interpretations shall be final and binding on all Participants and any other holders of 
Awards.  

2.6 Governing Law.  The Plan shall be governed by, and construed in accordance with, 
the laws of the State of Delaware (except its choice-of-law provisions).      

ARTICLE 3.   SHARES AVAILABLE FOR GRANTS.  

3.1 Basic Limitation.  Common Shares issued pursuant to the Plan may be authorized 
but unissued shares or treasury shares.  The aggregate number of Common Shares  issued under the 
Plan shall not exceed 810,498. Such number consists of (a) 140,391 Common Shares initially 
reserved under the Plan; (b) 133,371 Common Shares reserved under the Predecessor Plan that 
were not issued or subject to outstanding awards on the Registration Date plus Common Shares 
subject to outstanding awards under the Predecessor Plan that subsequently expired or lapsed 
unexercised, or were forfeited to or repurchased by the Company; (c) an aggregate of 224,236 
Common Shares added on the first business day in 2013, 2014, and 2015 pursuant to an automatic 
share increase provision; and (d) an additional 312,500 Common Shares approved by the 
stockholders at the 2015 Annual Meeting.  The number of Common Shares that are subject to Stock 
Awards outstanding at any time under the Plan may not exceed the number of Common Shares that 
then remain available for issuance under the Plan.  The numerical limitations in this Article 3.1 shall be 
subject to adjustment pursuant to Article 9.  

3.2 Shares Returned to Reserve.   

(a) To the extent that Options, SARs or Stock Units granted under this 
Plan or under the Predecessor Plan are forfeited or expire for any other reason before being exercised 
or settled in full, the Common Shares subject to such Options, SARs or Stock Units shall again 
become available for issuance under the Plan. If Restricted Shares or Common Shares issued upon 
the exercise of Options or otherwise under the Plan or the Predecessor Plan are reacquired by the 
Company pursuant to a forfeiture provision, repurchase right at no greater than their original exercise 
price or purchase price (if any) or for any other reason prior to the shares having become vested, then 
such Common Shares shall again become available for issuance under the Plan. To the extent that an 
Award is settled in cash rather than Common Shares, the cash settlement shall not reduce the number 
of Shares available for issuance under the Plan.   
   

(b) Prior to the date of the 2015 Annual Meeting, the following Common 
Shares shall again become available for issuance under this Article 3.2: (i) Common Shares subject to 
an Award not delivered to a Participant because the Award is exercised through a reduction in the 
Common Shares subject to the Award (i.e., “net exercised”); (ii) if a SAR is  

1      All share numbers have been adjusted to reflect the 1-for-3.56147 reverse split of the Common 
Shares effected on January 15, 2013, and the 1-for-8 reverse split of the Common Shares effected 
on July 13, 2015.  

  

2  

1

Case 15-12628-LSS    Doc 908-2    Filed 07/11/18    Page 42 of 66



settled in Common Shares, the number of Common Shares subject to the SAR that are not delivered 
to the Participant upon such settlement; (iii) Common Shares subject to an Award not delivered to the 
Participant because such Common Shares are withheld to satisfy tax withholding obligations related to 
the Award or are applied to pay the Exercise Price of an Option or SAR; (iv) Common Shares 
tendered by a Participant (either through actual delivery or attestation) to pay the Exercise Price of an 
Option or SAR; or (v) Common Shares reacquired by the Company, on the open market or 
otherwise, using cash proceeds from the exercise of an Option.   

(c) Beginning on the date of the 2015 Annual Meeting and thereafter, the 
Common Shares specified in Article 3.2(b) shall no longer become available for issuance under this 
Article 3.2.   
   

3.3 Awards Not Reducing Share Reserve in Article 3.1. Any dividend equivalents 
paid or credited under the Plan with respect to Stock Units shall not be applied against the number of 
Common Shares that may be issued under the Plan, whether or not such dividend equivalents are 
converted into Stock Units.  In addition, Common Shares subject to Substitute Awards granted by 
the Company shall not reduce the number of Common Shares that may be issued under Article 3.1, 
nor shall shares subject to Substitute Awards again be available for Awards under the Plan in the 
event of any forfeiture, expiration or cash settlement of such Substitute Awards.  

3.4 Plan Limits.    Subject to adjustment in accordance with Article 9:   

(a) The maximum aggregate number of Common Shares subject to 
Options and SARs that may be granted under this Plan during any calendar year to any one 
Participant shall not exceed 125,000, except that the Company may grant to a new Employee in the 
calendar year in which his or her Service as an Employee first commences Options and/or SARs that 
cover (in the aggregate) up to an additional 125,000 Common Shares;  

(b) The maximum aggregate number of Common Shares subject to 
Restricted Share awards and Stock Units that may be granted under this Plan during any calendar 
year to any one Participant shall not exceed 125,000, except that the Company may grant to a new 
Employee in the calendar year in which his or her Service as an Employee first commences Restricted 
Share awards and Stock Units that cover (in the aggregate) up to an additional 125,000 Common 
Shares;  

(c) No Participant shall be paid more than $2 million in cash in any 
calendar year pursuant to Performance Cash Awards granted under the Plan; and  

(d) No more than 810,498 Common Shares may be issued under the 
Plan upon the exercise of ISOs.  

ARTICLE 4.   ELIGIBILITY.  

4.1 Incentive Stock Options.  Only Employees who are common-law employees of 
the Company, a Parent or a Subsidiary shall be eligible for the grant of ISOs.  In addition, an 
Employee who owns more than 10% of the total combined voting power of all classes of outstanding 
stock of the Company or any of its Parents or Subsidiaries shall not be eligible for   
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the grant of an ISO unless the additional requirements set forth in Code Section 422(c)(5) are 
satisfied.  

4.2 Other Awards.  Awards other than ISOs may only be granted to Service Providers.  

ARTICLE 5.   OPTIONS.  

5.1 Stock Option Agreement.  Each grant of an Option under the Plan shall be 
evidenced by a Stock Option Agreement between the Optionee and the Company.  Such Option 
shall be subject to all applicable terms of the Plan and may be subject to any other terms that are not 
inconsistent with the Plan.  The Stock Option Agreement shall specify whether the Option is intended 
to be an ISO or an NSO.  The provisions of the various Stock Option Agreements entered into under 
the Plan need not be identical.   

5.2 Number of Shares.  Each Stock Option Agreement shall specify the number of 
Common Shares subject to the Option, which number shall adjust in accordance with Article 9.   

5.3 Exercise Price.  Each Stock Option Agreement shall specify the Exercise Price, 
which shall not be less than 100% of the Fair Market Value of a Common Share on the date of 
grant.  The preceding sentence shall not apply to an Option that is a Substitute Award granted in a 
manner that would satisfy the requirements of Code Section 409A and, if applicable, Code 
Section 424(a).  

5.4 Exercisability and Term.  Each Stock Option Agreement shall specify the date or 
event when all or any installment of the Option is to become vested and/or exercisable.  The Stock 
Option Agreement shall also specify the term of the Option; provided that, except to the extent 
necessary to comply with applicable foreign law, the term of an Option shall in no event exceed 
10 years from the date of grant.  A Stock Option Agreement may provide for accelerated vesting 
and/or exercisability upon certain specified events and may provide for expiration prior to the end of 
its term in the event of the termination of the Optionee’s Service.   

5.5 Death of Optionee.  After an Optionee’s death, any vested and exercisable 
Options held by such Optionee may be exercised by his or her beneficiary or beneficiaries.  Each 
Optionee may designate one or more beneficiaries for this purpose by filing the prescribed form with 
the Company.  A beneficiary designation may be changed by filing the prescribed form with the 
Company at any time before the Optionee’s death.  If no beneficiary was designated or if no 
designated beneficiary survives the Optionee, then any vested and exercisable Options held by the 
Optionee may be exercised by his or her estate.  

5.6 Modification or Assumption of Options.  Within the limitations of the Plan, the 
Administrator may modify, extend or assume outstanding Options, provided that no modification of an 
Option shall, without the consent of the Optionee, impair his or her rights or obligations under such 
Option. Notwithstanding anything in this Plan to the contrary, and except for the adjustments provided 
in Article 9, neither the Administrator nor any other person may: (a) decrease the Exercise Price of 
any outstanding Option after the date of grant, (b) cancel or allow an Optionee to surrender an 
outstanding Option to the Company in exchange for cash or as consideration for the grant of a new 
Option with a lower Exercise Price or the grant of another  
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Award the effect of which is to reduce the Exercise Price of any outstanding Option, or (c) take any 
other action with respect to an Option that would be treated as a repricing under the rules and 
regulations of the Nasdaq Global Market (or such other principal U.S. national securities exchange on 
which the Common Shares are traded), unless the Company’s stockholders have approved such an 
action within twelve (12) months prior to such an event.  

5.7 Buyout Provisions.  Except to the extent prohibited by Article 5.6, the 
Administrator may at any time (a) offer to buy out for a payment in cash or cash equivalents an Option 
previously granted or (b) authorize an Optionee to elect to cash out an Option previously granted, in 
either case at such time and based upon such terms and conditions as the Administrator shall 
establish.   

5.8 Payment for Option Shares.  The entire Exercise Price of Common Shares issued 
upon exercise of Options shall be payable in cash or cash equivalents at the time when such Common 
Shares are purchased.  In addition, the Administrator may, in its sole discretion and to the extent 
permitted by applicable law, accept payment of all or a portion of the Exercise Price through any one 
or a combination of the following forms or methods:  

(a) Subject to any conditions or limitations established by the 
Administrator, by surrendering, or attesting to the ownership of, Common Shares that are already 
owned by the Optionee with a  Fair Market Value on the date of surrender equal to the aggregate 
exercise price of the Common Shares as to which such Option will be exercised;  

(b) By delivering (on a form prescribed by the Company) an irrevocable 
direction to a securities broker approved by the Company to sell all or part of the Common Shares 
being purchased under the Plan and to deliver all or part of the sales proceeds to the Company;   

(c) Subject to such conditions and requirements as the Administrator 
may impose from time to time, through a net exercise procedure;  

(d) By delivering a full-recourse promissory note, on such terms 
approved by the Administrator; or  

(e) Through any other form or method consistent with applicable laws, 
regulations and rules.  

ARTICLE 6.   STOCK APPRECIATION RIGHTS.  

6.1 SAR Agreement.  Each grant of a SAR under the Plan shall be evidenced by a 
SAR Agreement between the Optionee and the Company.  Such SAR shall be subject to all 
applicable terms of the Plan and may be subject to any other terms that are not inconsistent with the 
Plan.  The provisions of the various SAR Agreements entered into under the Plan need not be 
identical.   

6.2 Number of Shares.  Each SAR Agreement shall specify the number of Common 
Shares to which the SAR pertains, which number shall adjust in accordance with Article 9.   
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6.3 Exercise Price.  Each SAR Agreement shall specify the Exercise Price, which shall 
in no event be less than 100% of the Fair Market Value of a Common Share on the date of 
grant.  The preceding sentence shall not apply to a SAR that is a Substitute Award granted in a 
manner that would satisfy the requirements of Code Section 409A.  

6.4 Exercisability and Term.  Each SAR Agreement shall specify the date when all or 
any installment of the SAR is to become vested and exercisable.  The SAR Agreement shall also 
specify the term of the SAR; provided that except to the extent necessary to comply with applicable 
foreign law, the term of a SAR shall not exceed 10 years from the date of grant.  A SAR Agreement 
may provide for accelerated vesting and exercisability upon certain specified events and may provide 
for expiration prior to the end of its term in the event of the termination of the Optionee’s Service.   

6.5 Exercise of SARs.  Upon exercise of a SAR, the Optionee (or any person having 
the right to exercise the SAR after his or her death) shall receive from the Company (a) Common 
Shares, (b) cash or (c) a combination of Common Shares and cash, as the Administrator shall 
determine.  The amount of cash and/or the Fair Market Value of Common Shares received upon 
exercise of SARs shall, in the aggregate, not exceed the amount by which the Fair Market Value (on 
the date of surrender) of the Common Shares subject to the SARs exceeds the Exercise Price.  If, on 
the date when a SAR expires, the Exercise Price is less than the Fair Market Value on such date but 
any portion of such SAR has not been exercised or surrendered, then such SAR shall automatically be 
deemed to be exercised as of such date with respect to such portion.  A SAR Agreement may also 
provide for an automatic exercise of the SAR on an earlier date.  

6.6 Death of Optionee.  After an Optionee’s death, any vested and exercisable SARs 
held by such Optionee may be exercised by his or her beneficiary or beneficiaries.  Each Optionee 
may designate one or more beneficiaries for this purpose by filing the prescribed form with the 
Company.  A beneficiary designation may be changed by filing the prescribed form with the Company 
at any time before the Optionee’s death.  If no beneficiary was designated or if no designated 
beneficiary survives the Optionee, then any vested and exercisable SARs held by the Optionee at the 
time of his or her death may be exercised by his or her estate.  

6.7 Modification or Assumption of SARs.  Within the limitations of the Plan, the 
Administrator may modify, extend or assume outstanding SARs, provided that no modification of a 
SAR shall, without the consent of the Optionee, impair his or her rights or obligations under such 
SAR.  Notwithstanding anything in this Plan to the contrary, and except for the adjustments provided 
in Article 9, neither the Administrator nor any other person may: (a) decrease the Exercise Price of 
any outstanding SAR after the date of grant, (b) cancel or allow an Optionee to surrender an 
outstanding SAR to the Company in exchange for cash or as consideration for the grant of a new 
SAR with a lower Exercise Price or the grant of another Award the effect of which is to reduce the 
Exercise Price of any outstanding SAR, or (c) take any other action with respect to a SAR that would 
be treated as a repricing under the rules and regulations of the Nasdaq Global Market (or such other 
principal U.S. national securities exchange on which the Common Shares are traded), unless the 
Company’s stockholders have approved such an action within twelve (12) months prior to such an 
event.  
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ARTICLE 7.    RESTRICTED SHARES.  

7.1 Restricted Stock Agreement.  Each grant of Restricted Shares under the Plan 
shall be evidenced by a Restricted Stock Agreement between the recipient and the Company.  Such 
Restricted Shares shall be subject to all applicable terms of the Plan and may be subject to any other 
terms that are not inconsistent with the Plan.  The provisions of the various Restricted Stock 
Agreements entered into under the Plan need not be identical.  

7.2 Payment for Awards.  Restricted Shares may be sold or awarded under the Plan 
for such consideration as the Administrator may determine, including (without limitation) cash, cash 
equivalents, property, cancellation of other equity awards, full-recourse promissory notes, past 
services and future services, and such other methods of payment as are permitted by applicable law.   

7.3 Vesting Conditions.  Each Award of Restricted Shares may or may not be subject 
to vesting and/or other conditions as the Administrator may determine.  Vesting shall occur, in full or in 
installments, upon satisfaction of the conditions specified in the Restricted Stock Agreement.  Such 
conditions, at the Administrator’s discretion, may include one or more Performance Goals.  A 
Restricted Stock Agreement may provide for accelerated vesting upon certain specified events.  

7.4 Voting and Dividend Rights.  The holders of Restricted Shares awarded under the 
Plan shall have the same voting, dividend and other rights as the Company’s other stockholders, 
unless the Administrator otherwise provides.  A Restricted Stock Agreement, however, may require 
that any cash dividends paid on Restricted Shares (a) be accumulated and paid when such Restricted 
Shares vest, or (b) be invested in additional Restricted Shares.  Such additional Restricted Shares 
shall be subject to the same conditions and restrictions as the shares subject to the Stock Award with 
respect to which the dividends were paid.  In addition, unless the Administrator provides otherwise, if 
any dividends or other distributions are paid in Common Shares, such Common Shares shall be 
subject to the same restrictions on transferability and forfeitability as the Restricted Shares with 
respect to which they were paid.  

ARTICLE 8.   STOCK UNITS.  

8.1 Stock Unit Agreement.  Each grant of Stock Units under the Plan shall be 
evidenced by a Stock Unit Agreement between the recipient and the Company.  Such Stock Units 
shall be subject to all applicable terms of the Plan and may be subject to any other terms that are not 
inconsistent with the Plan.  The provisions of the various Stock Unit Agreements entered into under 
the Plan need not be identical.   

8.2 Payment for Awards.  To the extent that an Award is granted in the form of Stock 
Units, no cash consideration shall be required of the Award recipients.  

8.3 Vesting Conditions.  Each Award of Stock Units may or may not be subject to 
vesting, as determined by the Administrator.  Vesting shall occur, in full or in installments, upon 
satisfaction of the conditions specified in the Stock Unit Agreement.  Such conditions, at the 
Administrator’s discretion, may include one or more Performance Goals.  A Stock Unit Agreement 
may provide for accelerated vesting upon certain specified events.   

  

7  

Case 15-12628-LSS    Doc 908-2    Filed 07/11/18    Page 47 of 66



8.4 Voting and Dividend Rights.  The holders of Stock Units shall have no voting 
rights.  Prior to settlement or forfeiture, Stock Units awarded under the Plan may, at the 
Administrator’s discretion, provide for a right to dividend equivalents.  Such right entitles the holder to 
be credited with an amount equal to all cash dividends paid on one Common Share while the Stock 
Unit is outstanding.  Dividend equivalents may be converted into additional Stock Units.  Settlement of 
dividend equivalents may be made in the form of cash, in the form of Common Shares, or in a 
combination of both.  Prior to distribution, any dividend equivalents shall be subject to the same 
conditions and restrictions as the Stock Units to which they attach.  

8.5 Form and Time of Settlement of Stock Units.  Settlement of vested Stock Units 
may be made in the form of (a) cash, (b) Common Shares or (c) any combination of both, as 
determined by the Administrator.  The actual number of Stock Units eligible for settlement may be 
larger or smaller than the number included in the original Award, based on predetermined 
performance factors, including Performance Goals.  Methods of converting Stock Units into cash may 
include (without limitation) a method based on the average Fair Market Value of Common Shares 
over a series of trading days.  Vested Stock Units shall be settled in such manner and at such time(s) 
as specified in the Stock Unit Agreement.  Until an Award of Stock Units is settled, the number of 
such Stock Units shall be subject to adjustment pursuant to Article 9.  

8.6 Death of Recipient.  Any Stock Units that become payable after the recipient’s 
death shall be distributed to the recipient’s beneficiary or beneficiaries.  Each recipient of Stock Units 
under the Plan may designate one or more beneficiaries for this purpose by filing the prescribed form 
with the Company.  A beneficiary designation may be changed by filing the prescribed form with the 
Company at any time before the Award recipient’s death.  If no beneficiary was designated or if no 
designated beneficiary survives the Award recipient, then any Stock Units that become payable after 
the recipient’s death shall be distributed to the recipient’s estate.  

8.7 Modification or Assumption of Stock Units.  Within the limitations of the Plan, 
the Administrator may modify or assume outstanding stock units or may accept the cancellation of 
outstanding stock units (whether granted by the Company or by another issuer) in return for the grant 
of new Stock Units for the same or a different number of shares or in return for the grant of a different 
type of Award.  The foregoing notwithstanding, no modification of a Stock Unit shall, without the 
consent of the Participant, impair his or her rights or obligations under such Stock Unit.  

8.8 Creditors’ Rights.  A holder of Stock Units shall have no rights other than those of 
a general creditor of the Company.  Stock Units represent an unfunded and unsecured obligation of 
the Company, subject to the terms and conditions of the applicable Stock Unit Agreement.  

ARTICLE 9.   ADJUSTMENTS; DISSOLUTIONS AND LIQUIDATIONS; CORPORATE 
TRANSACTIONS.  

9.1 Adjustments.  In the event of a subdivision of the outstanding Common Shares, a 
declaration of a dividend payable in Common Shares or a combination or consolidation of the 
outstanding Common Shares (by reclassification or otherwise) into a lesser number of Common  

  

8  

Case 15-12628-LSS    Doc 908-2    Filed 07/11/18    Page 48 of 66



Shares or any other increase or decrease in the number of issued Common Shares effected without 
receipt of consideration by the Company, corresponding proportionate adjustments shall automatically 
be made in each of the following:  

(a) The number and kind of shares available for issuance under Article 3, 
including the numerical share limits in Articles 3.1 and 3.4;  

(b) The number and kind of shares covered by each outstanding Option, 
SAR and Stock Unit; and  

(c) The Exercise Price applicable to each outstanding Option and SAR, 
and the repurchase price, if any, applicable to Restricted Shares.  

In the event of a declaration of an extraordinary dividend payable in a form other than Common 
Shares in an amount that has a material effect on the price of Common Shares, a recapitalization, a 
spin-off or a similar occurrence, the Administrator shall make such adjustments as it, in its sole 
discretion, deems appropriate in one or more of the foregoing.  Any adjustment in the number of and 
kind of shares subject to an Award under this Article 9.1 shall be rounded down to the nearest whole 
share, although the Administrator in its sole discretion may make a cash payment in lieu of a fractional 
share.  Except as provided in this Article 9, a Participant shall have no rights by reason of any 
issuance by the Company of stock of any class or securities convertible into stock of any class, any 
subdivision or consolidation of shares of stock of any class, the payment of any stock dividend or any 
other increase or decrease in the number of shares of stock of any class.  

9.2 Dissolution or Liquidation.  To the extent not previously exercised or settled, 
Options, SARs and Stock Units shall terminate immediately prior to the dissolution or liquidation of 
the Company.  

9.3 Corporate Transactions.  In the event that the Company is a party to a merger, 
consolidation, or a Change in Control (other than one described in Article 14.6(d)), all Common 
Shares acquired under the Plan and all Awards outstanding on the effective date of the transaction 
shall be treated in the manner described in the definitive transaction agreement (or, in the event the 
transaction does not entail a definitive agreement to which the Company is party, in the manner 
determined by the Administrator, with such determination having final and binding effect on all parties), 
which agreement or determination need not treat all Awards (or portions thereof) in an identical 
manner. Unless an Award Agreement provides otherwise, the treatment specified in the transaction 
agreement or by the Administrator shall include (without limitation) one or more of the following with 
respect to each outstanding Award:  

(a) The continuation of such outstanding Awards by the Company (if the 
Company is the surviving entity);  

(b) The assumption of such outstanding Awards by the surviving entity or 
its parent, provided that the assumption of an Option or a SAR shall comply with applicable tax 
requirements;  
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(c) The substitution by the surviving entity or its parent of an 
equivalent  award for outstanding Awards (including, but not limited to, an award to acquire the same 
consideration paid to the holders of Common Shares in the transaction), provided that the substitution 
of an Option or a SAR shall comply with applicable tax requirements;  

(d) The cancellation of outstanding Options and SARs without payment 
of any consideration. The Optionees shall be able to exercise such Options and SARs (to the extent 
the Options and SARs are vested or become vested as of the effective date of the transaction) during 
a period of not less than five full business days preceding the closing date of the transaction, unless (i) 
a shorter period is required to permit a timely closing of the transaction and (ii) such shorter period still 
offers the Optionees a reasonable opportunity to exercise such Options and SARs.  Any exercise of 
such Options and SARs during such period may be contingent on the closing of the transaction;  

(e) Full exercisability of outstanding Options and SARs and full vesting of 
the Common Shares subject to Options and SARs, followed by cancellation of such Options and 
SARs.  The full exercisability of such Options and SARs and full vesting of such Common Shares may 
be contingent on the closing of the transaction.  The Optionees shall be able to exercise such Options 
and SARs during a period of not less than five full business days preceding the closing date of such 
merger or consolidation, unless (i) a shorter period is required to permit a timely closing of such 
merger or consolidation and (ii) such shorter period still offers the Optionees a reasonable opportunity 
to exercise such Options and SARs.  Any exercise of such Options and SARs during such period 
may be contingent on the closing of such merger or consolidation;  

(f) The cancellation of the Options and SARs and a payment to the 
Optionee with respect to each Share subject to the portion of the Award that is vested as of the 
transaction date equal to the excess of (A) the value, as determined by the Administrator in its 
absolute discretion, of the property (including cash) received by the holder of a Common Share as a 
result of the transaction, over (B) the per-share Exercise Price of the Option or SAR (such excess, 
the “Spread”).  Such payment shall be made in the form of cash, cash equivalents, or securities of the 
surviving entity or its parent having a value equal to the Spread.  In addition, any escrow, holdback, 
earn-out or similar provisions in the transaction agreement may apply to such payment to the same 
extent and in the same manner as such provisions apply to the holders of Common Shares, but only to 
the extent the application of such provisions does not adversely affect the status of the Option or SAR 
as exempt from Code Section 409A.  If the Spread applicable to an Option or SAR is zero or a 
negative number, then the Option or SAR may be cancelled without making a payment to the 
Optionee;  

(g) The cancellation of outstanding Stock Units and a payment to the 
holder thereof with respect to each Common Share subject to the Stock Unit equal to the value, as 
determined by the Administrator in its absolute discretion, of the property (including cash) received by 
the holder of a Common Share as a result of the transaction (the “Transaction Value”).  Such 
payment shall be made in the form of cash, cash equivalents, or securities of the surviving entity or its 
parent having a value equal to the Transaction Value.  In addition, such payment may be subject to 
vesting based on the Participant’s continuing Service, provided that the vesting schedule shall not be 
less favorable to the Participant than the schedule under which  
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such Stock Units would have vested, and if required under applicable tax rules, such payment may be 
deferred until the settlement date specified in the Stock Unit Agreement.    In addition, any escrow, 
holdback, earn-out or similar provisions in the transaction agreement may apply to such payment to 
the same extent and in the same manner as such provisions apply to the holders of Common 
Shares.  In the event that a Stock Unit is subject to Code Section 409A, the payment described in 
this clause (g) shall be made on the settlement date specified in the applicable Stock Unit Agreement, 
provided that settlement may be accelerated in accordance with Treasury Regulation Section 1.409A-
3(j)(4); or  

(h) The assignment of any reacquisition or repurchase rights held by the 
Company in respect of an Award of Restricted Shares to the surviving entity or its parent, with 
corresponding proportionate adjustments made to the price per share to be paid upon exercise of any 
such reacquisition or repurchase rights.  

For avoidance of doubt, the Administrator shall have the discretion, exercisable either at the time an 
Award is granted or at any time while the Award remains outstanding, to provide for the acceleration 
of vesting upon the occurrence of a Change in Control, whether or not the Award is to be assumed or 
replaced in the transaction, or in connection with a termination of the Participant’s Service following a 
transaction.  

Any action taken under this Article 9.3 shall either preserve an Award’s status as exempt from Code 
Section 409A or comply with Code Section 409A.  

ARTICLE 10.   OTHER AWARDS.  

10.1 Performance Cash Awards.  A Performance Cash Award is a cash award that 
may be granted subject to the attainment of specified Performance Goals during a Performance 
Period.  A Performance Cash Award may also require the completion of a specified period of 
continuous Service.  The length of the Performance Period, the Performance Goals to be attained 
during the Performance Period, and the degree to which the Performance Goals have been attained 
shall be determined conclusively by the Administrator.  Each Performance Cash Award shall be set 
forth in a written agreement or in a resolution duly adopted by the Administrator which shall contain 
provisions determined by the Administrator and not inconsistent with the Plan.  The terms of various 
Performance Cash Awards need not be identical.   

10.2 Awards Under Other Plans.  The Company may grant awards under other plans 
or programs.  Such awards may be settled in the form of Common Shares issued under this 
Plan.  Such Common Shares shall be treated for all purposes under the Plan like Common Shares 
issued in settlement of Stock Units and shall, when issued, reduce the number of Common Shares 
available under Article 3.  

ARTICLE 11.   LIMITATION ON RIGHTS.  

11.1 Retention Rights.  Neither the Plan nor any Award granted under the Plan shall be 
deemed to give any individual a right to remain a Service Provider.  The Company and its Parents, 
Subsidiaries and Affiliates reserve the right to terminate the Service of any Service Provider at any 
time, with or without cause, subject to applicable laws, the Company’s certificate of incorporation and 
by-laws and a written employment agreement (if any).  
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11.2 Stockholders’  Rights.  Except as set forth in Article 7.4 or 8.4 above, a 
Participant shall have no dividend rights, voting rights or other rights as a stockholder with respect to 
any Common Shares covered by his or her Award prior to the time when a stock certificate for such 
Common Shares is issued or, if applicable, the time when he or she becomes entitled to receive such 
Common Shares by filing any required notice of exercise and paying any required Exercise Price.  No 
adjustment shall be made for cash dividends or other rights for which the record date is prior to such 
time, except as expressly provided in the Plan.  

11.3 Regulatory Requirements.  Any other provision of the Plan notwithstanding, the 
obligation of the Company to issue Common Shares under the Plan shall be subject to all applicable 
laws, rules and regulations and such approval by any regulatory body as may be required.  The 
Company reserves the right to restrict, in whole or in part, the delivery of Common Shares pursuant to 
any Award prior to the satisfaction of all legal requirements relating to the issuance of such Common 
Shares, to their registration, qualification or listing or to an exemption from registration, qualification or 
listing.  The inability of the Company to obtain authority from any regulatory body having jurisdiction, 
which authority is deemed necessary by the Company’s counsel to be necessary to the lawful issuance 
and sale of any Common Shares hereunder, will relieve the Company of any liability in respect of the 
failure to issue or sell such Common Shares as to which such requisite authority will not have been 
obtained.  

11.4 Transferability of Awards.  The Administrator may, in its sole discretion, permit 
transfer of an Award in a manner consistent with applicable law.  Unless otherwise determined by the 
Administrator, Awards shall be transferable by a Participant only by (a) beneficiary designation, (b) a 
will or (c) the laws of descent and distribution.  An ISO may only be transferred by will or by the laws 
of descent and distribution and may be exercised during the lifetime of the Optionee only by the 
Optionee or by the Optionee’s guardian or legal representative.  

11.5 Other Conditions and Restrictions on Common Shares.  Any Common Shares 
issued under the Plan shall be subject to such forfeiture conditions, rights of repurchase, rights of first 
refusal, other transfer restrictions and such other terms and conditions as the Administrator may 
determine.  Such conditions and restrictions shall be set forth in the applicable Award Agreement and 
shall apply in addition to any restrictions that may apply to holders of Common Shares generally.  In 
addition, Common Shares issued under the Plan shall be subject to such conditions and restrictions 
imposed either by applicable law or by Company policy, as adopted from time to time, designed to 
ensure compliance with applicable law or laws with which the Company determines in its sole 
discretion to comply including in order to maintain any statutory, regulatory or tax advantage.  

11.6 Repayment of Awards as a Result of Certain Improper Conduct.  If an 
Award has been paid to an Participant who is an “executive officer” within the meaning of Exchange 
Act Rule 3b-7 (an “Executive Participant”) or to such individual’s spouse or beneficiary, and the 
Administrator later determines that financial results used to determine the amount of such Award are 
materially restated and that the Executive Participant engaged in fraud or intentional misconduct, the 
Company may seek repayment or recovery of the Award, as appropriate, notwithstanding any 
contrary provision of the Plan. In addition, the Administrator may provide that any Participant and/or 
any Award, including any Common Shares subject to or issued under  
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an Award, are subject to any other recovery, recoupment, clawback and/or other forfeiture policy 
maintained by the Company from time to time, including as required by Section 954 of the Dodd-
Frank Wall Street Reform and Consumer Protection Act.   

ARTICLE 12.   TAXES.  

12.1 General.  As a condition to an Award under the Plan, a Participant or his or her 
successor shall make arrangements satisfactory to the Company for the satisfaction of any federal, 
state, local or foreign withholding tax obligations that arise in connection with any Award granted 
under the Plan.  The Company shall not be required to issue any Common Shares or make any cash 
payment under the Plan until such obligations are satisfied.  

12.2 Share Withholding.  To the extent that applicable law subjects a Participant to tax 
withholding obligations, the Administrator may permit such Participant to satisfy all or part of such 
obligations by having the Company withhold all or a portion of any Common Shares that otherwise 
would be issued to him or her or by surrendering all or a portion of any Common Shares that he or 
she previously acquired.  Such Common Shares shall be valued at their Fair Market Value on the date 
when they are withheld or surrendered.  Any payment of taxes by assigning Common Shares to the 
Company may be subject to restrictions including any restrictions required by SEC, accounting or 
other rules.  

12.3 Section 162(m) Matters  The Administrator, in its sole discretion, may determine 
whether an Award is intended to qualify as “performance-based compensation” within the meaning of 
Code Section 162(m).  The Administrator may grant Awards that are based on Performance Goals 
but that are not intended to qualify as performance-based compensation.  With respect to any Award 
that is intended to qualify as performance-based compensation, the Administrator shall designate the 
Performance Goal(s) applicable to, and the formula for calculating the amount payable under, an 
Award within 90 days following commencement of the applicable Performance Period (or such earlier 
time as may be required under Code Section 162(m)), and in any event at a time when achievement 
of the applicable Performance Goal(s) remains substantially uncertain.  Prior to the payment of any 
Award that is intended to constitute performance-based compensation, the Administrator shall certify 
in writing whether and the extent to which the Performance Goal(s) were achieved for such 
Performance Period.  The Administrator shall have the right to reduce or eliminate (but not to 
increase) the amount payable under an Award that is intended to constitute performance-based 
compensation.  

12.4 Section 409A Matters.  Except as otherwise expressly set forth in an Award 
Agreement, it is intended that Awards granted under the Plan either be exempt from, or comply with, 
the requirements of Code Section 409A.  To the extent an Award is subject to Code Section 409A 
(a “409A Award”), the terms of the Plan, the Award and any written agreement governing the Award 
shall be interpreted to comply with the requirements of Code Section 409A so that the Award is not 
subject to additional tax or interest under Code Section 409A, unless the Administrator expressly 
provides otherwise.  A 409A Award shall be subject to such additional rules and requirements as 
specified by the Administrator from time to time in order for it to comply with the requirements of 
Code Section 409A.  In this regard, if any amount under a 409A Award is payable upon a 
“separation from service” to an individual who is considered a “specified employee” (as each term is 
defined under Code Section 409A), then no such payment  
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shall be made prior to the date that is the earlier of (i) six months and one day after the Participant’s 
separation from service or (ii) the Participant’s death, but only to the extent such delay is necessary to 
prevent such payment from being subject to Code Section 409A(a)(1).   

12.5 Limitation on Liability.  Neither the Company nor any person serving as 
Administrator shall have any liability to a Participant in the event an Award held by the Participant fails 
to achieve its intended characterization under applicable tax law.  

ARTICLE 13.   FUTURE OF THE PLAN.  

13.1 Term of the Plan.  The Plan, as set forth herein, shall become effective on the 
Registration Date.  The Plan shall remain in effect until the earlier of (a) the date when the Plan is 
terminated under Article 13.2 or (b) the 10th anniversary of the date when the Board adopted the 
Plan.  

13.2 Amendment or Termination.  The Board may, at any time and for any reason, 
amend or terminate the Plan.  No Awards shall be granted under the Plan after the termination 
thereof.  The termination of the Plan, or any amendment thereof, shall not affect any Award previously 
granted under the Plan.  

13.3 Stockholder Approval.  An amendment of the Plan shall be subject to the approval 
of the Company’s stockholders only to the extent required by applicable laws, regulations or rules.    

ARTICLE 14.   DEFINITIONS.  

14.1 “Administrator” means the Board or any Committee administering the Plan in 
accordance with Article 2.  

14.2 “Affiliate” means any entity other than a Subsidiary, if the Company and/or one or 
more Subsidiaries own not less than 50% of such entity.  

14.3 “Award” means any award granted under the Plan, including as an Option, a SAR, 
a Restricted Share, a Stock Unit or a Performance Cash Award.  

14.4 “Award Agreement” means a Stock Option Agreement, an SAR Agreement, a 
Restricted Stock Agreement, a Stock Unit Agreement or such other agreement evidencing an Award 
granted under the Plan.  

14.5 “Board” means the Company’s Board of Directors, as constituted from time to 
time.  

14.6 “Change in Control” means:  

(a) Any “person” (as such term is used in Sections 13(d) and 14(d) of 
the Exchange Act) becomes the “beneficial owner” (as defined in Rule 13d-3 of the Exchange Act), 
directly or indirectly, of securities of the Company representing more than fifty percent (50%) of the 
total voting power represented by the Company’s then-outstanding voting securities;  
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(b) The consummation of the sale or disposition by the Company of all 
or substantially all of the Company’s assets;  

(c) The consummation of a merger or consolidation of the Company with 
or into any other entity, other than a merger or consolidation which would result in the voting securities 
of the Company outstanding immediately prior thereto continuing to represent (either by remaining 
outstanding or by being converted into voting securities of the surviving entity or its parent) more than 
fifty percent (50%) of the total voting power represented by the voting securities of the Company or 
such surviving entity or its parent outstanding immediately after such merger or consolidation; or  

(d) Individuals who are members of the Board (the “Incumbent 
Board”) cease for any reason to constitute at least a majority of the members of the Board over a 
period of 12 months; provided, however, that if the appointment or election (or nomination for 
election) of any new Board member was approved or recommended by a majority vote of the 
members of the Incumbent Board then still in office, such new member shall, for purposes of this Plan, 
be considered as a member of the Incumbent Board.  

A transaction shall not constitute a Change in Control if its sole purpose is to change the state of the 
Company’s incorporation or to create a holding company that will be owned in substantially the same 
proportions by the persons who held the Company’s securities immediately before such transaction.   
 In addition, if a Change in Control constitutes a payment event with respect to any Award which 
provides for a deferral of compensation and is subject to Code Section 409A, then notwithstanding 
anything to the contrary in the Plan or applicable Award Agreement the transaction with respect to 
such Award must also constitute a “change in control event” as defined in Treasury Regulation Section 
1.409A-3(i)(5) to the extent required by Code Section 409A.   

14.7 “Code” means the Internal Revenue Code of 1986, as amended.  

14.8 “Committee” means a committee of one or more members of the Board, or of 
other individuals satisfying applicable laws, appointed by the Board to administer the Plan.   

14.9 “Common Share” means one share of the common stock of the Company.  

14.10 “Company” means KaloBios Pharmaceuticals, Inc., a Delaware corporation.  

14.11 “Consultant” means a consultant or adviser who provides bona fide services to 
the Company, a Parent, a Subsidiary or an Affiliate as an independent contractor and who qualifies as 
a consultant or advisor under Instruction A.1.(a)(1) of Form S-8 under the Securities Act.  

14.12 “Employee”  means a common-law employee of the Company, a Parent, a 
Subsidiary or an Affiliate.  

14.13 “Exchange Act” means the Securities Exchange Act of 1934, as amended.  

  

15  

Case 15-12628-LSS    Doc 908-2    Filed 07/11/18    Page 55 of 66



14.14 “Exercise Price,” in the case of an Option, means the amount for which one 
Common Share may be purchased upon exercise of such Option, as specified in the applicable Stock 
Option Agreement.  “Exercise Price,” in the case of a SAR, means an amount, as specified in the 
applicable SAR Agreement, which is subtracted from the Fair Market Value of one Common Share 
in determining the amount payable upon exercise of such SAR.  

14.15 “Fair Market Value” means the closing price of a Common Share on any 
established stock exchange or a national market system on the applicable date or, if the applicable 
date is not a trading day, on the last trading day prior to the applicable date, as reported in a source 
that the Administrator deems reliable.  If Common Shares are no longer traded on an established 
stock exchange or a national market system, the Fair Market Value shall be determined by the 
Administrator in good faith on such basis as it deems appropriate.  The Administrator’s determination 
shall be conclusive and binding on all persons.  

14.16 “ISO” means an incentive stock option described in Code Section 422(b).  

14.17 “NSO” means a stock option not described in Code Sections 422 or 423.  

14.18 “Option” means an ISO or NSO granted under the Plan and entitling the holder to 
purchase Common Shares.  

14.19 “Optionee” means an individual or estate holding an Option or SAR.  

14.20 “Outside Director” means a member of the Board who is not an Employee.  

14.21 “Parent” means any corporation (other than the Company) in an unbroken chain of 
corporations ending with the Company, if each of the corporations other than the Company owns 
stock possessing 50% or more of the total combined voting power of all classes of stock in one of the 
other corporations in such chain.  A corporation that attains the status of a Parent on a date after the 
adoption of the Plan shall be considered a Parent commencing as of such date.  

14.22 “Participant” means an individual or estate holding an Award.  

14.23 “Performance Cash Award” means an award of cash granted under Article 10.1 
of the Plan.  

14.24 “Performance Goal” means a goal established by the Administrator for the 
applicable Performance Period based on one or more of the performance criteria set forth in 
Appendix A.  Depending on the performance criteria used, a Performance Goal may be expressed in 
terms of overall Company performance or the performance of a business unit, division, Subsidiary, 
Affiliate or an individual.  A Performance Goal may be measured either in absolute terms or relative to 
the performance of one or more comparable companies or one or more relevant indices.  The 
Administrator may adjust the results under any performance criterion to exclude any of the following 
events that occurs during a Performance Period: (a) asset write-downs, (b) litigation, claims, 
judgments or settlements, (c) the effect of changes in tax laws, accounting principles or other laws or 
provisions affecting reported results, (d) accruals for  
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reorganization and restructuring programs, (e) extraordinary, unusual or non-recurring items, (f) 
exchange rate effects for non-U.S. dollar denominated net sales and operating earnings, or (g) 
statutory adjustments to corporate tax rates; provided, however, that if an Award is intended to 
qualify as “performance-based compensation” within the meaning of Code Section 162(m), such 
adjustment(s) shall only be made to the extent consistent with Code Section 162(m)..  

14.25 “Performance Period” means a period of time selected by the Administrator over 
which the attainment of one or more Performance Goals will be measured for the purpose of 
determining a Participant’s right to a Performance Cash Award or an Award of Restricted Shares or 
Stock Units that vests based on the achievement of Performance Goals.  Performance Periods may 
be of varying and overlapping duration, at the discretion of the Administrator.  

14.26 “Plan” means this KaloBios Pharmaceuticals, Inc. 2012 Equity Incentive Plan, as 
amended from time to time.  

14.27 “Predecessor Plan” means the Company’s 2001 Stock Plan, as amended.  

14.28 “Registration Date” means the effective date of the registration statement filed by 
the Company with the Securities and Exchange Commission pursuant to Form 10.  

14.29 “Restricted Share” means a Common Share awarded under the Plan.  

14.30 “Restricted Stock Agreement” means the agreement between the Company and 
the recipient of a Restricted Share that contains the terms, conditions and restrictions pertaining to 
such Restricted Share.  

14.31 “SAR” means a stock appreciation right granted under the Plan.  

14.32 “SAR Agreement” means the agreement between the Company and an Optionee 
that contains the terms, conditions and restrictions pertaining to his or her SAR.  

14.33 “Service” means service as an Employee, Outside Director or Consultant.  

14.34 “Service Provider” means any individual who is an Employee, Outside Director or 
Consultant.  

14.35 “Stock Award” means any award of an Option, a SAR, a Restricted Share or a 
Stock Unit under the Plan.  

14.36 “Stock Option Agreement” means the agreement between the Company and an 
Optionee that contains the terms, conditions and restrictions pertaining to his or her Option.  

14.37 “Stock Unit” means a bookkeeping entry representing the equivalent of one 
Common Share, as awarded under the Plan.  
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14.38 “Stock Unit Agreement” means the agreement between the Company and the 
recipient of a Stock Unit that contains the terms, conditions and restrictions pertaining to such Stock 
Unit.  

14.39 “Subsidiary” means any corporation (other than the Company) in an unbroken 
chain of corporations beginning with the Company, if each of the corporations other than the last 
corporation in the unbroken chain owns stock possessing 50% or more of the total combined voting 
power of all classes of stock in one of the other corporations in such chain.  A corporation that attains 
the status of a Subsidiary on a date after the adoption of the Plan shall be considered a Subsidiary 
commencing as of such date  

14.40 “Substitute Awards” means Awards or Common Shares issued by the Company 
in assumption of, or substitution or exchange for, Awards previously granted, or the right or obligation 
to make future awards, in each case by a corporation acquired by the Company or any Affiliate or 
with which the Company or any Affiliate combines to the extent permitted by Nasdaq Marketplace 
Rule 5635 or any successor thereto.  
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Appendix A  

Performance Criteria  

The Administrator may establish Performance Goals derived from one or more of the following 
criteria when it makes Awards of Restricted Shares or Stock Units that vest entirely or in part on the 
basis of performance or when it makes Performance Cash Awards:  

   

Earnings (before or after taxes) Sales or revenue (using a measure thereof that 
complies with Section 162(m)) 

    
Earnings per share Expense or cost reduction 

    
Earnings before interest, taxes and 
depreciation 

Working capital 

    
Earnings before interest, taxes, depreciation 
and amortization 

Economic value added (or an equivalent metric) 

    
Total stockholder return Market share 

    
Return on equity or average stockholders’ 
equity 

Cash measures including cash flow and cash 
balance  

    
Return on assets, investment or capital 
employed 

Operating cash flow 

    
Operating income  Cash flow per share 

    
Gross margin Share price 

    
Operating margin Debt reduction 

    
Net operating income Customer satisfaction 

    
Net operating income after tax Stockholders’ equity 

    
Return on operating revenue Contract awards or backlog 

    
Objective corporate or individual strategic 
goals 

Objective individual performance goals 

  
To the extent that an Award is not intended to comply with Code Section 162(m), other measures 
of performance selected by the Administrator 
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Annex 4 to Jester Declaration 

 

2012 Plan Stock Option Agreement
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KALOBIOS PHARMACEUTICALS, INC. 
2012 EQUITY INCENTIVE PLAN 

NOTICE OF STOCK OPTION GRANT 
 

You have been granted the following option to purchase shares of the common stock of KaloBios 
Pharmaceuticals, Inc. (the “Company”): 

Name of Optionee:   

Total Number of Shares:  

Type of Option: Incentive Stock Option (ISO) 

Exercise Price per Share:  

Date of Grant:  

Vesting Commencement Date:  

Vesting Schedule: This option vests and becomes exercisable with respect 
to 1/48th of the shares subject to this option when you 
complete each additional month of continuous Service 
from the Vesting Commencement Date.    

Expiration Date: (One day before grant day, 10 years later).  This option 
expires earlier if your Service terminates earlier, as 
described in the Stock Option Agreement, and may 
terminate earlier in connection with certain corporate 
transactions as described in Article 9 of the Plan. 

You and the Company agree that this option is granted under and governed by the terms and conditions of 
the Company’s 2012 Equity Incentive Plan (the “Plan”) and the Stock Option Agreement, both of which 
are attached to, and made a part of, this document. 

You further agree to accept by email all documents relating to the Plan or this option (including, without 
limitation, prospectuses required by the Securities and Exchange Commission) and all other documents 
that the Company is required to deliver to its security holders (including, without limitation, annual 
reports and proxy statements).  You also agree that the Company may deliver these documents by posting 
them on a website maintained by the Company or by a third party under contract with the Company.  If 
the Company posts these documents on a website, it will notify you by email.   

You further agree to comply with the Company’s Securities Trading Policy when selling shares of the 
Company’s common stock. 

OPTIONEE KALOBIOS PHARMACEUTICALS, INC. 

  By:   

 Title:  
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KALOBIOS PHARMACEUTICALS, INC. 
2012 EQUITY INCENTIVE PLAN 

STOCK OPTION AGREEMENT 

Grant of Option Subject to all of the terms and conditions set forth in the Notice of Stock 
Option Grant, this Stock Option Agreement (the “Agreement”) and the 
Plan, the Company has granted you an option to purchase up to the total 
number of shares specified in the Notice of Stock Option Grant at the 
exercise price indicated in the Notice of Stock Option Grant.   

All capitalized terms used in this Agreement shall have the meanings 
assigned to them in this Agreement, the Notice of Stock Option Grant or 
the Plan. 

Tax Treatment This option is intended to be an incentive stock option under Section 422 
of the Code or a nonstatutory stock option, as provided in the Notice of 
Stock Option Grant.  However, even if this option is designated as an 
incentive stock option in the Notice of Stock Option Grant, it shall be 
deemed to be a nonstatutory stock option to the extent it does not 
qualify as an incentive stock option under federal tax law, including 
under the $100,000 annual limitation under Section 422(d) of the Code. 

Vesting This option vests and becomes exercisable in accordance with the vesting 
schedule set forth in the Notice of Stock Option Grant.   

In no event will this option vest or become exercisable for additional 
shares after your Service has terminated for any reason. 

Exercise 
Restriction for 
Non-Exempt 
Employees 

Notwithstanding anything in the Notice of Stock Option Grant or this 
Agreement to the contrary, in the event you are an employee eligible for 
overtime compensation under the Fair Labor Standards Act of 1938, as 
amended (a “Non-Exempt Employee”), you may not exercise your option 
until you have completed at least six months of continuous Service 
measured from the Date of Grant specified in the Notice of Stock Option 
Grant other than in accordance with Article 9 of the Plan.  

Term This option expires in any event at the close of business at Company 
headquarters on the day before the 10th anniversary of the Date of Grant, 
as shown in the Notice of Stock Option Grant.  (This option will expire 
earlier if your Service terminates, as described below, and this option may 
be terminated earlier as provided in Article 9 of the Plan.) 

Termination of 
Service 

If your Service terminates for any reason, this option will expire 
immediately to the extent the option is unvested as of your termination 
date and does not vest as a result of your termination of Service. The 
Company determines when your Service terminates for all purposes of this 
option. 
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Regular 
Termination 

If your Service terminates for any reason except death or total and 
permanent disability, then this option, to the extent vested as of your 
termination date, will expire at the close of business at Company 
headquarters on the date three months after your termination date.   

Notwithstanding the foregoing, if you are a Non-Exempt Employee and 
your Service terminates within six months after the Date of Grant, then 
this option, to the extent vested as of your termination date, will expire at 
the close of business at Company headquarters on the later of (a) the date 
seven months after the Date of Grant or (b) the date three months after 
your termination date. 

Death If you die before your Service terminates, then this option will expire at 
the close of business at Company headquarters on the date 12 months after 
the date of death. 

Disability If your Service terminates because of your total and permanent disability, 
then this option will expire at the close of business at Company 
headquarters on the date 6 months after your termination date. 

For all purposes under this Agreement, “total and permanent disability” 
means that you are unable to engage in any substantial gainful activity by 
reason of any medically determinable physical or mental impairment 
which can be expected to result in death or which has lasted, or can be 
expected to last, for a continuous period of not less than one year. 

Leaves of Absence 
and Part-Time 
Work 

For purposes of this option, your Service does not terminate when you go 
on a military leave, a sick leave or another bona fide leave of absence, if 
the leave was approved by the Company in writing and if continued 
crediting of Service is required by applicable law, the Company’s leave of 
absence policy, or the terms of your leave.  However, your Service 
terminates when the approved leave ends, unless you immediately return 
to active work; provided, however, if reemployment upon expiration of the 
approved leave is not guaranteed by statute or contract, then any incentive 
stock option shall cease to be treated as such and shall instead be treated as 
a nonstatutory stock option beginning six months following the first day of 
such leave. 

If you go on a leave of absence, then the vesting schedule specified in 
the Notice of Stock Option Grant may be adjusted in accordance with the 
Company’s leave of absence policy or the terms of your leave.  If you 
commence working on a part-time basis, the Company may adjust the 
vesting schedule so that the rate of vesting is commensurate with your 
reduced work schedule. 

Notice Concerning 
Incentive Stock 
Option Treatment 

Even if this option is designated as an incentive stock option in the Notice 
of Stock Option Grant, it ceases to qualify for favorable tax treatment as 
an incentive stock option to the extent that it is exercised: (a) more than 
three months after the date when you cease to be an Employee for any 
reason other than death or permanent and total disability (as defined in 
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Section 22(e)(3) of the Code), (b) more than 12 months after the date 
when you cease to be an Employee by reason of permanent and total 
disability (as defined in Section 22(e)(3) of the Code) or (c) more than 
three months after the date when you have been on a leave of absence 
for 90 days, unless your reemployment rights following such leave were 
guaranteed by statute or by contract. 

Restrictions on 
Exercise 

The Company will not permit you to exercise this option if the issuance of 
shares at that time would violate any law or regulation. 

Notice of Exercise When you wish to exercise this option, you must notify the Company by 
filing the proper “Notice of Exercise” form at the address given on the 
form or, if the Company has designated a brokerage firm to administer the 
Plan, you must notify such brokerage firm in the manner such brokerage 
firm requires.  Your notice must specify how many shares you wish to 
purchase.  The notice will be effective when the Company receives it. 

However, if you wish to exercise this option by executing a same-day sale 
(as described below), you must follow the instructions of the Company 
and the broker who will execute the sale. 

If someone else wants to exercise this option after your death, that person 
must prove to the Company’s satisfaction that he or she is entitled to do 
so. 

You may only exercise your option for whole shares. 

Form of Payment When you submit your notice of exercise, you must include payment of 
the option exercise price for the shares that you are purchasing.  To the 
extent permitted by applicable law, payment may be made in one (or a 
combination of two or more) of the following forms: 

 By delivering to the Company your personal check, a cashier’s check 
or a money order, or arranging for a wire transfer. 

 By delivering to the Company certificates for shares of Company 
stock that you own, along with any forms needed to effect a transfer 
of those shares to the Company.  The value of the shares, 
determined as of the effective date of the option exercise, will be 
applied to the option exercise price.  Instead of surrendering shares 
of Company stock, you may attest to the ownership of those shares 
on a form provided by the Company and have the same number of 
shares subtracted from the option shares issued to you. 

 By giving to a securities broker approved by the Company irrevocable 
directions to sell all or part of your option shares and to deliver to the 
Company, from the sale proceeds, an amount sufficient to pay the 
option exercise price and any withholding taxes.  (The balance of the 
sale proceeds, if any, will be delivered to you.)  The directions must be 
given in accordance with the instructions of the Company and the 
broker.  This exercise method is sometimes called a “same-day sale.” 
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Withholding 
Taxes 

You will not be allowed to exercise this option unless you make 
arrangements acceptable to the Company to pay any withholding taxes 
that may be due as a result of the option exercise.  These arrangements 
include payment in cash. With the Company’s consent, these 
arrangements may also include (a) payment from the proceeds of the sale 
of shares through a Company-approved broker, (b) withholding shares of 
Company stock that otherwise would be issued to you when you exercise 
this option with a fair market value no greater than the minimum amount 
required to be withheld by law, (c) surrendering shares that you previously 
acquired with a fair market value no greater than the minimum amount 
required to be withheld by law, or (d) withholding cash from other 
compensation.  The fair market value of withheld or surrendered shares, 
determined as of the date when taxes otherwise would have been 
withheld in cash, will be applied to the withholding taxes. 

Restrictions on 
Resale 

You agree not to sell any option shares at a time when applicable laws, 
Company policies or an agreement between the Company and its 
underwriters prohibit a sale.  This restriction will apply as long as your 
Service continues and for such period of time after the termination of your 
Service as the Company may specify. 

Transfer of 
Option 

Prior to your death, only you may exercise this option.  You cannot 
transfer or assign this option.  For instance, you may not sell this option or 
use it as security for a loan.  If you attempt to do any of these things, this 
option will immediately become invalid.  You may, however, dispose of 
this option in your will or by means of a written beneficiary designation; 
provided, however, that your beneficiary or a representative of your estate 
acknowledges and agrees in writing in a form reasonably acceptable to the 
Company, to be bound by the provisions of this Agreement and the Plan as 
if such beneficiary of the estate were you. 

Regardless of any marital property settlement agreement, the Company is 
not obligated to honor a notice of exercise from your former spouse, nor is 
the Company obligated to recognize your former spouse’s interest in your 
option in any other way. 

Retention Rights Your option or this Agreement does not give you the right to be retained 
by the Company, a Parent, Subsidiary, or an Affiliate in any capacity.  The 
Company and its Parents, Subsidiaries, and Affiliates reserve the right to 
terminate your Service at any time, with or without cause. 

Stockholder 
Rights 

You, or your estate or heirs, have no rights as a stockholder of the 
Company until you have exercised this option by giving the required 
notice to the Company, paying the exercise price, and satisfying any 
applicable withholding taxes.  No adjustments are made for dividends or 
other rights if the applicable record date occurs before you exercise this 
option, except as described in the Plan. 

Case 15-12628-LSS    Doc 908-2    Filed 07/11/18    Page 65 of 66



 

 GDSVF&H\1497632.3 5

Recoupment 
Policy 

This option, and the shares acquired upon exercise of this option, shall be 
subject to any Company recoupment policy in effect from time to time. 

Adjustments In the event of a stock split, a stock dividend or a similar change in 
Company stock, the number of shares covered by this option and the 
exercise price per share will be adjusted pursuant to the Plan. 

Effect of 
Significant 
Corporate 
Transactions 

If the Company is a party to a merger, consolidation, or certain change 
in control transactions, then this option will be subject to the applicable 
provisions of Article 9 of the Plan. 

Applicable Law This Agreement will be interpreted and enforced under the laws of the 
State of Delaware (without regard to its choice-of-law provisions). 

The Plan and 
Other Agreements 

The text of the Plan is incorporated in this Agreement by reference.   

This Plan, this Agreement and the Notice of Stock Option Grant constitute 
the entire understanding between you and the Company regarding this 
option.  Any prior agreements, commitments or negotiations concerning 
this option are superseded.  This Agreement may be amended only by 
another written agreement between the parties. 

BY SIGNING THE COVER SHEET OF THIS AGREEMENT, YOU AGREE TO ALL OF THE 

TERMS AND CONDITIONS DESCRIBED ABOVE AND IN THE PLAN. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re  
 Chapter 11 
KaloBios Pharmaceuticals, Inc.,  
 Case No. 15-12628 (LSS) 
   Reorganized Debtor.1  

 Re: D.I. ____ 

 
ORDER SUSTAINING REORGANIZED DEBTOR’S FIFTH  

OMNIBUS OBJECTION (SUBSTANTIVE) TO CLAIMS PURSUANT TO  
11 U.S.C. § 502, FED. R. BANKR. P. 3007, AND DEL. BANKR. L.R. 3007-1  

(STOCK OPTIONS, REDUCE AND ALLOW, FORMER OFFICER) 

Upon the Reorganized Debtor’s Fifth Omnibus Objection (Substantive) to Claims 

Pursuant to 11 U.S.C. § 502, Fed. R. Bankr. P. 3007, and Del. Bankr. L.R. 3007-1 (Stock 

Options, Reduce and Allow, Former Officer) (the “Objection”)2 filed by the reorganized debtor 

(the “Reorganized Debtor”) in the above-captioned case, requesting entry of an order pursuant to 

section 502 of the Bankruptcy Code, Bankruptcy Rule 3007 and Local Rule 3007-1 disallowing 

or reducing the Disputed Claims identified in Exhibits A–C attached hereto; and upon the 

Declaration of Gregory Jester in Support of the Reorganized Debtor’s Fifth Omnibus Objection 

to Claims attached to the Objection as Exhibit 1; and upon all other documentation filed in 

connection with the Objection and the Disputed Claims identified in Exhibits A–C; and 

adequate notice of the Objection having been given as set forth in the Objection; and it appearing 

that no other or further notice is required; and sufficient cause appearing therefor; 

 

 

                                                 
1 The last four digits of the Reorganized Debtor’s federal tax identification number are 7236.  On 

August 7, 2017, the Reorganized Debtor changed its name to Humanigen, Inc. (f/k/a KaloBios 
Pharmaceuticals, Inc.).  The Reorganized Debtor’s address is 533 Airport Blvd., Suite 400, 
Burlingame, CA 94010.    

2 Capitalized terms not defined herein are defined in the Objection. 
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 IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT: 

1. The Objection is GRANTED with respect to each of the Disputed Claims 

identified in Exhibits A–C attached hereto. 

2. Each of the Stock Option Claims identified in Exhibit A to this Order is hereby 

disallowed in full. 

3. The Reduce and Allow Claim identified in Exhibit B to this Order is hereby 

reduced and allowed as set forth in Exhibit B. 

4. The Former Officer Claim identified on Exhibit C to this Order is hereby 

disallowed in full. 

5. This Order shall be deemed a separate Order with respect to each of the Disputed 

Claims identified in Exhibits A–C.  Any stay of this Order pending appeal by any claimants 

whose Disputed Claims are subject to this Order shall only apply to the contested matter which 

involves such claimant and shall not act to stay the applicability and/or finality of this Order with 

respect to the other contested matters listed in the Objection or this Order. 

6. The Reorganized Debtor, the Claims Agent, and the Clerk of this Court are 

authorized to take all actions necessary and appropriate to give effect to this Order, including 

expunging claims from the Claims Register or otherwise updating the Claims Register to reflect 

the relief granted pursuant to this Order. 

7. This Court shall retain jurisdiction over any and all issues arising from or related 

to the implementation and interpretation of this Order. 

Dated: ____________________, 2018 
 Wilmington, Delaware 
     ___________________________________________ 
     THE HONORABLE LAURIE SELBER SILVERSTEIN 
     UNITED STATES BANKRUPTCY JUDGE
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Exhibit A 
 

Stock Option Claims
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Exhibit A – Stock Option Claims to Be Disallowed 
 

Name of Claimant Claim No. Claim Amount Reasons for Disallowance 

Dr. Jeanne Jew 88 $287,172.00 The reasons for disallowance and/or 
subordination of Claim No. 88 are detailed in 
paragraphs 15–17 and 28–38 of the Objection, 
as well as paragraphs 11–20 of the Declaration 
of Gregory Jester.   

Dr. Nestor Molfino 79 $153,110.38 The reasons for disallowance and/or 
subordination of Claim No. 79 are detailed in 
paragraphs 15–17 of the Objection, as well as 
paragraphs 7–10 of the Declaration of Gregory 
Jester. 
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Exhibit B 
 

Reduce and Allow Claim 
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Exhibit B – Claim to Be Reduced and Allowed 
 

Name of Claimant Claim 
No. 

Claim Amount Modified 
Claim 

Amount 

Reasons for Disallowance 

CIT Finance LLC 4 $48,214.22 $3,458.20 The reasons for reducing Claim No. 4 are 
detailed in paragraphs 39–40 of the Objection 
and paragraph 21 of the Declaration of 
Gregory Jester.   
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Exhibit C 
 

Former Officer Claim
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Exhibit C – Former Office Claim to Be Disallowed 
 

Name of Claimant Claim No. Claim Amount Reasons for Disallowance 

Christopher Thorn 92 $58,000 The reasons for disallowance and/or 
subordination of Claim No. 92 are detailed in 
paragraphs 41–45 of the Objection, as well as 
paragraphs 22–25 of the Declaration of 
Gregory Jester.   

 
 

Case 15-12628-LSS    Doc 908-3    Filed 07/11/18    Page 9 of 9


